
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

 
 X  
In re : Chapter 11 
 :  
MF GLOBAL HOLDINGS, LTD.; MF 
GLOBAL FINANCE USA, INC., et al. 

: 
: 
: 

Case No. 11-15059 (MG) 
Case No. 11-15058 (MG) 
Case No. 11-02790 (MG) SIPA 

 :  
 : (Jointly Administered) 
 :  

Debtors. :  
____________________________________ X  

TODD THIELMANN, PIERRE-YVAN 
DESPAROIS, NATALIA SIVOVA, 
SANDY GLOVER-BOWLES, AND 
ARTON SINA,  Individually, and on behalf 
of All Other Similarly Situated Former 
Employees, 

: 
: 
: 
: 
: 
: 
: 

Adv. Pro. No.  11-02880 (MG) 

:  
Plaintiffs, :  

:  
v. :  

:  
MF GLOBAL HOLDINGS LTD, MF 
GLOBAL HOLDINGS USA INC., MF 
GLOBAL FINANCE USA, INC.; MF 
GLOBAL INC., et al., 

: 
: 
: 
: 

 

:  
Defendants. :  

X  
 

PLAINTIFFS’ OBJECTION TO MF GLOBAL HOLDINGS LTD., MF GLOBAL 
HOLDINGS USA, INC., AND MF GLOBAL FINANCE USA, INC.’S MOTION TO 

DISMISS AMENDED CLASS ACTION ADVERSARY PROCEEDING COMPLAINT 
 

I.  INTRODUCTION 

This motion turns on the statutory interpretation of “employer” under the WARN Act.   

MF Global Holdings Ltd., MF Global Finance USA, Inc., MF Global Capital LLC, MF Global 

Market Services LLC, MF Global FX Clear LLC, and MF Global Holdings USA, Inc. 

(collectively, the “Holdings Defendants” or “Holdings”), have moved to dismiss the underlying 
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Complaint on grounds that the commencement of the Holdings Defendants’ Chapter 11 

bankruptcies transformed them from “employers” to “liquidating fiduciaries,” and absolved them 

from liability for failure to provide 60 days’ notice as required by the WARN Act. 

However, the Holdings Defendants’ motion fails for, inter alia, the following reasons: 

1.  MF Global Holdings Ltd.’s motion asks this Court to invalidate the rights of 

1,000 former MF Global employees who seek redress from their employer, as that term is used in 

WARN’s statutory and regulatory “employer” definition. 

2.  MF Global Holdings Ltd. and its subsidiary corporate entities (“Holdings”) are 

employers as defined by the WARN Act.  As corporate entities, they are “business enterprises” 

and thus “employers” regardless of any changes in their activities. 

3.  Holdings asks this Court to overrule the plain meaning of “employer” as it is used 

in the WARN statute and its codified regulations, and to heed instead an agency response to a 

comment found in the U.S. Department of Labor’s (“DOL’s”) preamble to its WARN rules.  

Relying on a passage in the DOL’s preamble for this purpose is invalid.  Deference to it is 

precluded by the DOL’s own caveats in the preamble, and by the fact that the preamble and 

subject of the passage were never subjected to notice, a period of review, and comment. 

4.  Assuming arguendo the preamble comment is entitled to some deference, its 

application to this case would disenfranchise employees in violation of the Administrative 

Procedures Act.  It would prompt, in any event, litigation over fact-intensive issues requiring the 

denial of Holdings’ motion to dismiss.    

5.   Even if the Court determines that Holdings is not an employer under the federal 

WARN Act, it would remain subject to liability under the New York and Illinois WARN Acts.  

Unlike federal WARN, those acts provide potential personal liability for trustees or fiduciaries, 
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but consistent with federal WARN, they do not alter a corporation’s “employer” status, 

regardless of its status or activities in bankruptcy.   

II.  PROCEDURAL HISTORY 

On October 31, 2011, MF Global Holdings Ltd. and MF Global Finance USA, Inc. filed 

voluntary petitions for relief under Chapter 11 of Title 11 of the United States Bankruptcy Code.  

(Compl. ¶ 17).  The same day, the Holdings Defendants’ affiliate MF Global Inc. (the “SIPA 

Debtor” or MFGI”)1 was placed into a SIPA proceeding.  (Id.) 

Between November 11, 2011 and November 14, 2011, three adversary complaints 

seeking relief under state and federal WARN Acts were filed on behalf of employees terminated 

by Defendants.  (See Adv. Pr. No. 11-02880-mg; Adv. Pr. No. 11-02881-mg; and Adv. Pr. No. 

11-02882-mg). On December 12, 2011, a consolidated Amended Complaint (hereafter the 

“Complaint”) was filed on behalf of all plaintiffs. See Exhibit A, Adversary Complaint.    The 

Complaint alleges MFGI and its parent Holdings constitute a single employer. 

On March 7, 2012, the Holdings Defendants filed the instant motion to dismiss (the 

“Motion”), to which Plaintiffs herewith respond.         

III.  FACTUAL BACKGROUND 

  On October 31, 2011, MF Global Holdings Ltd., a Delaware public company, 

commodities dealer and financial services company, and wholly-owned subsidiary Global 

Finance, a New York corporation, filed their chapter 11 petition. (Compl. ¶¶ 12, 17); 

Memorandum of Law in Support of MF Global Holdings [et al.]’s Motion to Dismiss (“HMOL”) 

at 3.   

                                                 
1 “All Defendants” shall refer collectively to the Holdings Defendants and the SIPA Debtor. 
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  On November 11, 2011, a mass layoff was ordered at all Defendants’ facilities. (Compl. ¶ 

82).  Defendants failed to give the Plaintiffs and the Class members written notice that complied 

with the requirements of the WARN Act. (Compl. ¶ 45).  In the Amended Complaint, the 

Plaintiffs allege that Holding, along with affiliated MF Global entities, “continued to operate as a 

business” as a “single employer” of the MF Global employees terminated on or around that date. 

(Compl. ¶¶ 40-80).   

IV.  STANDARD OF REVIEW 

It is a “fundamental principle that, on a motion to dismiss, a complaint must be read most 

favorably to the plaintiffs.”  Krys v. Sugrue (In re Refco Secs. Litig.), 779 F. Supp. 2d 372, 377 

(S.D.N.Y. 2011).  Thus, in evaluating a motion to dismiss under Fed. R. Bankr. P. Rule 

7012(b)(6), a court accepts as true the facts alleged in the complaint and draws all reasonable 

inferences in the plaintiff’s favor.  Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009); Global 

Network Commc'ns, Inc. v. City of N.Y., 458 F.3d 150, 154 (2d Cir. 2006). 

A complaint that contains “sufficient factual matter, accepted as true, to ‘state a claim to 

relief that is plausible on its face’” may not be dismissed.  Iqbal, 129 S. Ct. at 1949 (quoting Bell 

Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)).  A claim is plausible “when the plaintiff 

pleads factual content that allows the court to draw the reasonable inference that the defendant is 

liable for the misconduct alleged.”  Id.  The “plausibility standard is not akin to a ‘probability 

requirement.’”  Id.  Thus, “a well-pleaded complaint may proceed even if it strikes a savvy judge 

that actual proof of those facts is improbable, and ‘that a recovery is very remote and unlikely.’”  

Twombly, 550 U.S. at 556 (quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974)). 

It is clear that under the Rule 7012(b)(6) standard of review, Plaintiffs have set forth 

viable claims against the Holdings Defendants.  Accordingly, the Motion should be denied in its 

entirety. 
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V.  STATUTORY AND REGULATORY SOURCES INVOLVED 

1.  The Federal Worker Adjustment and Retraining Notification Act (“WARN Act”), 29 
USC § 2101(a)(1): 

(a) Definitions 
As used in this chapter-- 

 (1) the term “employer” means any business enterprise that 
employs— 

(A) 100 or more employees, excluding part-time employees; 
or  
(B) 100 or more employees who in the aggregate work at least 
4,000 hours per week (exclusive of hours of overtime); 
 

2. Regulations of the Secretary of the Department of Labor.   

 a.  The “final rule,” 20 C.F.R. § 639.3: 

(a) Employer. 
(1) The term “employer” means any business enterprise that employs-- 
(i) 100 or more employees, excluding part-time employees; or 
(ii) 100 or more employees, including part-time employees, who in the aggregate 
work at least 4,000 hours per week, exclusive of hours of overtime. 
..... The term “employer” includes non-profit organizations of the requisite size. 
Regular Federal, State, local and federally recognized Indian tribal governments 
are not covered. However, the term “employer” includes public and quasi-public 
entities which engage in business (i.e., take part in a commercial or industrial 
enterprise, supply a service or good on a mercantile basis, or provide independent 
management of public assets, raising revenue and making desired investments), 
and which are separately organized from the regular government, which have 
their own governing bodies and which have independent authority to manage their 
personnel and assets. 
(2) Under existing legal rules, independent contractors and subsidiaries which are 
wholly or partially owned by a parent company are treated as separate employers 
or as a part of the parent or contracting company depending upon the degree of 
their independence from the parent. Some of the factors to be considered in 
making this determination are (i) common ownership, (ii) common directors 
and/or officers, (iii) de facto exercise of control, (iv) unity of personnel policies 
emanating from a common source, and (v) the dependency of operations. 

 
 b.  The preamble to the final rule, 54 FR 16042-01: 

 
Another commenter suggested that “fiduciaries” in bankruptcy proceedings 
should be excluded from the definition of employer. Since adequate protections 
for fiduciaries are available through the bankruptcy courts, the Department does 
not think it appropriate to change the regulations to address this situation. Further, 
DOL agrees that a fiduciary whose sole function in the bankruptcy process is to 
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liquidate a failed business for the benefit of creditors does not succeed to the 
notice obligations of the former employer because the fiduciary is not operating a 
“business enterprise” in the normal commercial sense. In other situations, where 
the fiduciary may continue to operate the business for the benefit of creditors, the 
fiduciary would succeed to the WARN obligations of the employer precisely 
because the fiduciary continues the business in operation. 

VI.  HOLDINGS WAS THE “EMPLOYER” AS DEFINED BY PROVISIONS OF 
WARN’S STATUTORY AND REGULATORY LANGUAGE. 

A.  The allegation that Holdings was Plaintiffs’ WARN employer is more than 
plausible, it is indisputable under the plain meaning of the statute and its 
regulations. 

 Both Holdings and the SIPA Trustee base their Iqbal motion on Plaintiffs’ use of the 

word “employer.”   The WARN Act defines employer as a business enterprise with more than 

100 employees.  Congress provided no further explication.  But WARN’s legislative history 

indicates Congress’ definition of “employer” as a “business enterprise” was intended to mean a 

corporate entity -- i.e. corporation, limited partnership, or partnership -- not an individual. Cruz 

v. Robert Abbey, Inc., 778 F. Supp. 605, 609 (E.D.N.Y. 1991). 

 The DOL’s final rule does not modify this definition except to expand it to affirmatively 

include non-profit organizations although, importantly, it does not impose any qualification that 

these non-profits engage in any sort of business or commercial activities to be employers.  The 

DOL’s final rule also includes as “employers” subsidiaries of parents and independent 

contractors under the single employer doctrine. The only type of entity that it excludes from the 

“employer” definition, is government.  However, the rule provides an exception to the exception 

that brings government entities within the employer definition if they engage in certain business-

like activities.  20 C.F.R. § 639.3  Holdings does not claim it lies outside the definition of 

“employer” according to the language of WARN or the final rule.  Holdings does not claim to be 

a government entity or an individual. Thus, according to the plain meaning of the statute and 

regulations, it is a WARN employer.    
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 Bypassing this plain meaning, however, Holdings relies entirely on a preamble response 

of the Department of Labor to a commenter.  It posits the existence of fiduciaries whose “sole 

function in the bankruptcy process is to liquidate.” HMOL at 6, citing 54 Fed. Reg. 16,045 

(1989).  Assuming the DOL’s response were given the “force of law,” Holdings’ Iqbal motion 

would still fail because, at most, it raises triable issues of fact.  It would require litigation and a 

possible trial to determine the extent to which Holdings was liquidating in the 11 days prior to 

terminating the Plaintiffs and putative class.  In its Motion, however, Holdings does not claim its 

“sole function” has ever been to liquidate.   Holdings seeks to impose a liquidating fiduciary rule 

that is far more expansive than the DOL’s.  According to Holdings, “once a company is 

preparing for liquidation, it [does] not function as a business enterprise and has assumed new and 

different duties and obligations.”  HMOL at 10.  Even assuming arguendo Holdings’ broadened 

rule were correct, discovery would still be necessary.  Holdings has provided no evidence as to 

what it was doing prior to the November 11, 2011 mass layoff.  It relies on self-serving 

statements of its general counsel dated more than a month after the mass layoff, to the effect that 

“Debtors have discontinued their operations and are in the process of winding down.”  HMOL at 

3, citing December 19, 2011, affidavit of Laurie R. Ferber.  Such statements provide no basis to 

determine what Holdings was actually doing between October 31 and November 11, 2011.     

Clearly, Plaintiffs state a plausible claim that Holdings and its subsidiaries were their 

employers when they were terminated.   

 The threshold question here, however, is whether as a matter law, the preamble words 

should be given any deference.  Upon scrutiny, the words in the preamble cannot bear the weight 

placed on them by Holdings.   They are far too weak to rob the words framed in the WARN Act 

and its regulations of their plain meaning.    
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B.  Holdings and MFGI err in asking this Court to apply Chevron deference to the 
DOL preamble on which they rest their claim to being “liquidating fiduciaries.”  

 “(T)he starting point in every case involving construction of a statute is the language 

itself.”  Bd. of Ed. of City Sch. Dist. of City of New York v. Harris, 622 F.2d 599, 608 (2d Cir. 

1979), citing Greyhound Corp. v. Mt. Hood Stages, Inc., 437 U.S. 322, 330, 98 S.Ct. 2370, 2375, 

57 L.Ed.2d 239 (1978), quoting Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 756, 95 

S.Ct. 1917, 44 L.Ed.2d 539 (1975) (Powell, J., concurring). 

 The WARN Act defines employer as a business enterprise with more than 100 

employees.  There is no further explanation as to the meaning of “business enterprise.”  The 

legislative history of WARN, however, indicates that Congress used the word “business” to 

modify “enterprise” in order to include any type of company, but to exclude only individuals. 

‘Employer’. The Conference Agreement retains the Senate 
Amendment language that the term 'employer' means a business 
enterprise. The Conferees intend that a 'business enterprise' be 
deemed synonymous with the terms company, firm or business, 
and that it consist of one or more sites of employment under 
common ownership or control. For example, General Motors has 
dozens of automobile plants throughout the country. Each plant 
would be considered a site of employment, but as provided in the 
bill, there is only one 'employer' - General Motors." (House Conf. 
Rep. No. 100-576, 100th Cong., 2nd Sess., 1045, 1046 [reprinted 
in 5 U.S. Code Cong. & Admin. News [1988], 2078, 2079] 
[emphasis supplied]). 
 

See Cruz v. Robert Abbey, Inc., 778 F. Supp. 605, 609 (E.D.N.Y. 1991)(“[i]n the Court's view, 

the statute, regulations and legislative history indicate that Congress defined “employer” as a 

“business enterprise” and intended a “business enterprise" to mean a corporate entity -- i.e. 

corporation, limited partnership, or partnership -- not an individual. ….”).  

Under these definitions, Holdings was plainly an employer at the time it terminated its 

employees.  Given Holdings was a corporate entity, not the government or an individual, it was 
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an employer regardless of the existence or level of its commercial activities at the time it decided 

to terminate the 1,000 or so employees whom it was employing.  

 Defendant Holdings focuses entirely on the statement in the preamble that deals not with 

corporate entities in bankruptcy but with someone referred to as a “fiduciary” who is somehow 

affiliated with the entity, presumably as a trustee, receiver, or, perhaps, a chief restructuring 

officer.  The preamble opines that the fiduciary in bankruptcy is not an employer if it is “not 

operating a ‘business enterprise’ in the normal commercial sense” but is an employer when it 

“continue[s] to operate the business for the benefit of creditors.”  Defendant Holdings seizes on 

this supposed “springing” definition of employer status, that would seem to rise and fall 

depending on what the fiduciary is doing from day-to-day – a concept reserved in the final rule 

for government employers, which Holdings makes no claim to be. It contends solely on the basis 

of the preamble that it lost its employer status because its fiduciary was preparing to wind up 

when it terminated the employees.  Before divining what the DOL response means, the Court 

should take a hard look at whether the preamble’s words can possibly speak with such force of 

law as to annul employees’ rights that are otherwise secured by WARN’s plain language. 

 Defendant Holdings mistakenly argues the DOL preamble is entitled to deference under 

Chevron USA Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984).  HMOL at 6. 

Holdings does this obliquely, and inappositely, by relying on the brief of the SIPA Trustee (see 

HMOL 1, fn. 1 adopting its arguments by reference), and on Burzynski v. Cohen, 264 F.3d 611, 

619 (6th Cir. 2001), an ADEA case invoking Chevron deference for codified regulations of the 

EEOC which administers and enforces that law, unlike the DOL which barely administers and 

pointedly does not enforce the WARN Act, as explained below.  
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Chevron deference is warranted only ‘when it appears that Congress delegated authority 

to the agency generally to make rules carrying the force of law, and that the agency interpretation 

claiming deference was promulgated in the exercise of that authority.’” Kellogg v. Wyeth, 612 F. 

Supp. 2d 421, 433-34 (D. Vt. 2008), citing, Gonzales v. Oregon, 546 U.S. 243, 255-56, 126 S.Ct. 

904, 915, 163 L.Ed.2d 748 (2006) (quoting United States v. Mead Corp., 533 U.S. 218, 226-27, 

121 S.Ct. 2164, 150 L.Ed.2d 292 (2001)).  If Chevron deference is not authorized, then the 

“interpretation is ‘entitled to respect’ only to the extent that it has the ‘power to persuade.’” Id. 

(quoting Skidmore v. Swift & Co., 323 U.S. 134, 140, 65 S.Ct. 161, 89 L.Ed. 124 (1944)). 

No court has agreed that the preamble merits Chevron deference.  That courts that have 

applied the liquidating fiduciary concept have done so obediently, as if it has the force of law, 

without questioning the level of deference the preamble’s words deserve.   Some courts refer to it 

as guidance.  See In re Century City Doctors Hosp., LLC, 417 B.R. 801, 803 (Bankr. C.D. Cal. 

2009) aff'd, BAP.CC-09-1235-MKJAD, 2010 WL 6452903 (B.A.P. 9th Cir. Oct. 29, 2010) (“the 

Department of Labor comment provides some guidance as to when a bankruptcy trustee may be 

a “business enterprise” subject to the WARN Act.”); In re United Healthcare Sys., Inc., 200 F.3d 

170, 177 (3d Cir. 1999)(“[t]he Department of Labor’s comments to its regulations implementing 

the WARN Act suggest ….”); Chauffeurs, Sales Drivers, Warehousemen & Helpers Union 

Local 572, Int'l Broth. of Teamsters, AFL-CIO v. Weslock Corp., 66 F.3d 241, 244 (9th Cir. 

1995)(“[o]ur interpretation of the statute’s scope is supported by the commentary appended to 

the DOL’s final regulations.”); Finkler v. Elsinore Shore Associates, 725 F. Supp. 828, 831 

(D.N.J. 1989)(“[t]his is the test to apply.”).  In the U.S. Bankruptcy Court for the Southern 

District, Judge Garrity was silent on this issue in In re Jamesway Corp., 235 B.R. 329, 337 

(Bankr. S.D.N.Y. 1999).   
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 For there to be a delegation of Chevron authority, Congress would have had to call upon 

the DOL to provide legislative regulations that would be binding on courts. See Bd. of Ed. of City 

Sch. Dist. of City of New York v. Harris, 622 F.2d 599, 613 (2d Cir. 1979).  For example, in 

Harris, Congress expressly delegated to the Secretary the power to prescribe standards for 

determining what constitutes “unemployment” for purposes of AFDC-UF eligibility.  In that 

kind of situation, “Congress entrusts to the Secretary, rather than to the courts, the primary 

responsibility for interpreting the statutory term. In exercising that responsibility, the Secretary 

adopts regulations with legislative effect.”  Batterton v. Francis, 432 U.S. 416, 425, 97 S. Ct. 

2399, 2405, 53 L. Ed. 2d 448 (1977).  Without such a delegation, agency rules do not have the 

force of law and are considered merely “interpretive regulations.” Such agency pronouncements 

or “interpretive rules” may be “issued by an agency to advise the public of the agency’s 

construction of the statutes and rules which it administers.” Saint Marys Hosp. of Rochester, 

Minnesota v. Leavitt, 535 F.3d 802, 807 (8th Cir. 2008).  But when those “[i]nterpretive rules” 

are promulgated without notice and comment, as is the case with the DOL preamble here, they 

“do not have the force and effect of law and are not accorded that weight in the adjudicatory 

process.” Id.  Interpretive rules are not accorded “force of law” deference even when the agency 

construes a statute to guide its own administration and enforcement of it. Freeman v. Nat'l 

Broad. Co., Inc., 80 F.3d 78, 83 (2d Cir. 1996)(“[u]nlike regulations, interpretations are not 

binding and do not have the force of law”); Burke v. County of Monroe, 225 F. Supp. 2d 306, 

317 (W.D.N.Y. 2002)(“[Fair Labor Standards Act] regulations promulgated “pursuant to an 

express grant of authority from Congress, have the force and effect of law … in contrast  . . .  the 

Secretary’s interpretive regulations are not binding and do not have the force and effect of 

law”)(citing Freeman). 
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Under FLSA and ADEA, Congress entrusted legislative rule-making to the enforcement 

agencies  - the DOL and EEOC, respectively.  Here, however, Congress entrusted WARN’s 

enforcement strictly to the courts. 29 U.S.C. § 2104(a)(5).  The DOL has no enforcement or 

monitoring role in overseeing the WARN Act.  It does not even have legal standing to come into 

court and explain itself.  The Department of Labor has “no legal standing in any enforcement 

action and, therefore, [is] not be in a position to issue advisory opinions of specific cases.”  54 

FR 16042.  Congress left it up to the DOL as to what kind of regulations it thought would be 

“necessary,” a modest and permissive charge except in one respect. Congress requested, at a 

minimum, “interpretive rules” regarding the purely practical, logistical question of methods by 

which employers may serve WARN notices: 

The Secretary of Labor shall prescribe such regulations as may be necessary to carry out 
this chapter. Such regulations shall, at a minimum, include interpretative regulations 
describing the methods by which employers may provide for appropriate service of notice 
as required by this chapter. 

29 U.S.C.A. § 2107. 
 
 The fact that Congress may have delegated to the DOL the power to produce legislative 

regulations beyond this interpretive rule regarding methods of service, does not mean that the 

DOL exercised that authority.  Metro. Sch. Dist. of Wayne Twp., Marion County, Ind. v. Davila, 

969 F.2d 485, 492 (7th Cir. 1992)(“[s]imply because an agency has the power to enact legislative 

rules does not mean that it has exercised that power.”)  It is clear, however, that Congress did not 

explicitly mandate legislative regulations – it offered the DOL the possibility of producing only 

interpretive rules.  To determine if Congress actually delegated to the DOL at least implied 

authority to define the key term here, “employer,” with legislative force, the starting point of 

analysis is the DOL’s own characterization of its rule. General Motors Corp. v. Ruckleshaus, 742 

F.2d 1561, 1565 (D.C.Cir.1984) (en banc), cert. denied, 471 U.S. 1074, 105 S.Ct. 2153, 85 
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L.Ed.2d 509 (1985); United Technologies Corp. v. United States Environmental Protection 

Agency, 821 F.2d 714, 718 (D.C.Cir.1987). The agency’s characterization is not dispositive, but 

is a relevant factor. General Motors, 742 F.2d at 1565.   

 It is not clear whether the DOL understood precisely what sort of mandate Congress had 

given it.  At the outset, the DOL appears to have been unsure what type of regulations would “be 

necessary to carry out” the novel law.   So the DOL asked the public what kind of rules it would 

like promulgated.  Metro. Sch. Dist. of Wayne Twp., Marion County, Ind. v. Davila, 969 F.2d 

485, 490 (7th Cir. 1992).  The time frame was short.  Congress enacted WARN in August 4, 

1988 with an effective date of February 4, 1989.  The DOL apparently thought it was producing 

only interpretative regulations at first, not legislative regulations. 

 On September 16, 1988, the Department of Labor (DOL) published a notice in the 

Federal Register soliciting comment from interested parties “to advise DOL on the degree of 

statutory interpretation which was believed to be most appropriate for regulations which the 

Secretary of Labor will prescribe.” Worker Adjustment and Retraining Notification Act; 

Solicitation of Comments in Advance of Proposed or Interim Final Rulemaking; Discussion 

Paper, 53 FR 43731-01.   (“(1) [T]he extent to which the Department should issue interpretive 

regulations; and (2) [T]o the extent that regulations are needed, the specific views of 

commenters on how particular sections of the law should be implemented through regulations.” 

53 FR 49076-01)(emphasis added). By December 2, 1988, it had received 62 letters, and 

developed an “interim interpretative rule” to which it requested more comments. Id. It issued a 

proposed final rule that was used to solicit comments on a subsequent final rule which the 

Department intended to issue before April 1, 1989, the expiration of the interim interpretative 

rule.  Id. 

11-02880-mg    Doc 48    Filed 05/14/12    Entered 05/14/12 23:59:52    Main Document    
  Pg 13 of 25



14 
 

   Having received comments to the proposed rule, on April 20, 1989, the DOL issued its 

final rule “in order to make clear the Department’s interpretation of WARN through these final 

regulations and of their application to some of the problems that may arise in implementing the 

Act.”  54 FR 16042-01.  Having subjected the body of the final rule to a period of notice and 

comment, it is at least arguable that its interpretive final rule is entitled to Chevron deference. 

The final rule came with a preamble, however, that was not part of any of the proposed interim 

rules. Its contents were not subjected to any period of review and comment.  The preamble 

contained the DOL’s response to comments.  Its purpose was not to enforce rules or to regulate. 

Those rules had been set in the final rule.  The preamble merely purported to provide practical 

“advice to employers on methods by which WARN liability may be avoided.” Id.  But even with 

that limited goal in mind, the DOL added to the preamble several caveats.    

In the preamble, the DOL specifically disavowed the use of the preamble for any other 

purpose than advice. “The Department also has been aware that some of the provisions of 

WARN may be ambiguous. In an effort to assist the public in avoiding unintentional 

noncompliance, DOL has tried to point out potential problems and in some cases has suggested 

methods of compliance.”  Id. 

In the preamble, the DOL specifically disavowed that its interpretations in the preamble, 

or the rule itself, is binding on the courts as to WARN’s enforcement. “The Department believes 

that in the unique WARN enforcement scheme, under which all enforcement will occur in the 

context of private civil lawsuits, it is inappropriate for the Department to regulate with respect to 

these issues. These matters have been left solely to the courts to decide.” Id. (emphasis added) 

Most importantly, in the preamble the DOL specifically disavowed that its preamble 

itself creates new rights or responsibilities.  It cautioned that “[t]his advice is for guidance only 
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and should not be interpreted to impose any new or additional standards or requirements on 

employers.”  Id. (emphasis added).  

 The courts have turned the advice contained in the “liquidating fiduciary” passage into 

the standard by which the fundamental question of who is an employer in bankruptcy is now 

determined.  That use goes beyond the level of authority the DOL thought it was exercising.  The 

DOL surely did not contemplate its preamble words would be used by courts to define WARN’s 

core rights and duties as if they were the words of the statute itself.   

In the district courts of the Second Circuit, preambles at most may have the “power to 

persuade” and agency interpretations found in them are not entitled to receive deference under 

Chevron. In re Zyprexa Products Liab. Litig., 489 F. Supp. 2d 230, 273 (E.D.N.Y. 2007).  

(finding a preamble’s assertion of preemption not persuasive).  Preamble interpretations are 

“‘entitled to respect’” only to the extent that they have the “‘power to persuade.’” Scott v. City of 

New York, 592 F. Supp. 2d 386, 398-99 (S.D.N.Y. 2008).  The Scott Court found the full 

measure of deference is accorded to such informal materials only “when they clarify an 

ambiguity in the agency's own regulations” - what is known as Auer deference.  Auer deference 

does not apply here, however, because the DOL, in its liquidating fiduciary response, was not 

construing anything in its own final rule, which is silent concerning bankruptcy and fiduciaries.  

Rather, if it was construing anything, it was WARN’s statutory terms “employer” and “business 

enterprise.”   

 If any doubt remains that courts in this Circuit are free to disregard the DOL preamble’s 

“advice,” it was resolved by the Supreme Court in Wyeth v. Levine, 555 U.S. 555, 556, 129 S. Ct. 

1187, 1190, 173 L. Ed. 2d 51 (2009).  The Wyeth Court applied Skidmore standards to a 

preamble that had not undergone notice and comment. It held the standard of deference as 
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follows: “Where, as here, Congress has not authorized a federal agency to pre-empt state law 

directly, the weight this Court accords the agency’s explanation of state law’s impact on the 

federal scheme depends on its thoroughness, consistency, and persuasiveness.” Id.  The Supreme 

Court thus reinforced the precedent followed by the Second Circuit, that the “Court is under no 

obligation to follow the Labor Department’s interpretations” of a statute found in their 

regulations not promulgated according to the notice and comment requirements of the 

Administrative Procedure Act … [s]uch statements are ‘merely an expression of the Labor 

Department's understanding.’” Sherwood v. Washington Post, 871 F. Supp. 1471, 1481 (D.D.C. 

1994), cited in Freeman v. Nat’l Broad. Co., Inc., at 83. 

  Here, the preamble “liquidating fiduciary” opinion is not worthy of deference and should 

likewise be declared invalid for the purpose to which Holdings seeks to use it. Kellogg v. Wyeth, 

612 F. Supp. 2d 421, 433 (D. Vt. 2008). Plaintiffs respectfully request the Court refer to their 

Memorandum in Support of Objection to the Motion to Dismiss the Complaint of the SIPA 

Trustee, at Point VI(B)Point.  There, Plaintiffs demonstrate that the DOL preamble’s liquidating 

fiduciary response does not satisfy Skidmore’s “thoroughness, consistency, and persuasiveness” 

standards, and thus is not worthy of deference  

VII. THIS COURT SHOULD NOT DEFER TO THE DOL PREAMBLE BECAUSE, 
EVEN IF HOLDINGS’ MOTION IS DENIED, IT WOULD LEAD TO AN UNTENABLE 
RESULT. 

A.  Applying the preamble to dismiss the complaint would amount to legislation 
without an opportunity for participation. 

Even assuming arguendo that the preamble’s fiduciary “advice” was due a level of 

deference, the Defendants' application of it far exceeds the DOL’s intended use.  A piece of 

advice should not annul the statutory rights of untold U.S. workers employed by bankrupt 

entities whom WARN otherwise protects.  Section 4 of the APA, 5 U.S.C. § 553, specifies that 
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an agency shall afford interested persons general notice of proposed rulemaking and an 

opportunity to comment before a substantive rule is promulgated.   

Had the DOL wished to create a “springing” employer status for entities in bankruptcy – 

akin to that of government entities – it could have framed a proposed rule defining “employer” 

status as disappearing and reappearing depending on the entities’ level of commercial activities.  

It would have had to take the definition out of the realm of unenforceable “advice” by subjecting 

it to notice, a period of review, and comment, as it did the government employer definition, so 

that the public could question, and if necessary, object to it.   But it did not do that with respect to 

liquidating fiduciaries.  Absent APA compliance, no court should pay obeisance to this concept 

by cancelling the protections of the WARN Act.   

Holdings asks this Court to bind the Plaintiffs and putative class to “a proposition” that 

they, and the American workforce, had “no opportunity to help shape and will have no 

meaningful opportunity to challenge when it is applied to them.”  See Robert A. Anthony, Which 

Agency Interpretations Should Bind Citizens and the Courts?, 7 Yale J. on Reg. 1, 57-58 (1990).  

The DOL itself is not bound to its own comment given it lacks enforcement powers.  “To give 

any deference” to the liquidating fiduciary defense here “would visit a particularly “odious 

frustration  ...  upon the affected private parties.”  Id.   

This Court need not, and should not, bind itself to a piece of agency advice that “boils 

down to saying that once a business shuts down, it is not subject to the WARN Act. In other 

words, the precise action that triggers liability--closing abruptly without compensation--also 

serves to eliminate that liability.” Karen Cordry, Missing the Forest for the Trees, 19 Am. Bankr. 

Inst. J. 8, *8 (June 2000) (criticizing In re United Healthcare System, Inc., see below.)   
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B.  The United Healthcare decision errs by applying and expanding the liquidating 
fiduciary defense to the breaking point.     

 Holdings reliance on the Third Circuit’s decision In re United Healthcare Sys., Inc., is 

misplaced. 200 F.3d 170, 177 (3d Cir. 1999).  According to its understanding, the DOL, in its 

liquidating fiduciary comment, ruled that the definition of “employer” under the WARN Act 

“depends in part on the nature of the entity’s activities.”  This “activities” test would be 

applicable to all entities, “bankrupt or otherwise.”  Id. at 177.  This is wrong because it is 

irreconcilable with the WARN Act and its codified regulations.   The only entity subjected to an 

“activities” in the DOL regulations is the government when "public and quasi-public entities ...  

engage in business (i.e., take part in a commercial or industrial enterprise, supply a service or 

good on a mercantile basis, or provide independent management of public assets, raising revenue 

and making desired investments).. .”  This “activities” test plays no part in the root “business 

enterprise” definition.  Nothing in the WARN Act or regulation suggests that a lack of business 

activities can turn all statutory employers into non-employers.  Such a rule would entail a vastly 

complicated analysis of the nature of the employer’s “activities” to determine whether WARN 

notice is required. 

 The DOL limited its comment to fiduciaries whose “sole function” is liquidation.  The 

Third Circuit, however, expanded that absolute test by turning it into a predominance test that 

excludes employer status when “activities more closely resemble those of a business winding up 

its affairs.”  In re United Healthcare Sys., Inc., 200 F.3d 170, 178 (3d Cir. 1999). The Third 

Circuit’s holding in United Healthcare logically leads to the conclusion that employers are 

liquidating fiduciaries as long as they plan to liquidate, take preliminary steps and then terminate 

their employees.  This extension of the liquidating fiduciary exception “swallow(s) the rule” and 

“strip(s) employees of the WARN Act’s protection. Law v. Am. Capital Strategies, Ltd., CIV. 
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3:05-0836, 2007 WL 221671 *17 (M.D. Tenn. Jan. 26, 2007). “Such an interpretation would 

eviscerate the WARN Act and be an expansion of an exception which is to be construed 

narrowly.”  Id.   At the very least, it unquestionably leads to protracted, expensive litigation. 

C.  Plaintiffs’ claim that Holdings was their employer is more than plausible and 
thus entitled to be taken as true, while Holdings’ arguments and evidence simply 
raise questions of fact. 

 
On a motion to dismiss, “a complaint must be read most favorably to the plaintiffs.”  Krys 

v. Sugrue (In re Refco Secs. Litig.), 779 F. Supp. 2d 372, 377 (S.D.N.Y. 2011).  That Holdings 

was their employer until it filed for bankruptcy is not in dispute. Assuming arguendo that the 

liquidating fiduciary defense deserves some credence, the issue is whether Holdings remained 

the employer until it terminated the Plaintiffs’ 11 days later.  At best, this raises an array of 

questions of fact as whether Holdings’ “sole” function, during those 11 days was liquidation, and 

if so, whether its wind down activities predominated over its commercial business activities. 

Holdings has proffered no evidence regarding what Holdings actually was doing during 

those 11 days.  It has submitted affidavits regarding what Holdings was doing more than a 

month, or several months later.2  More relevant for assessing what Holdings was doing, and 

planning for the next 111 days at the outset of that period is the declaration of Bradley I. Abelow 

(the “Abelow Affidavit”), which was filed with the Chapter 11 petition on October 31, 2011.  

The Abelow Affidavit clearly reflects that it was the Holdings Defendants’ intention, as of the 

petition date, to operate their businesses in the ordinary course of business and to reorganize.  

                                                 
2 Plaintiffs do not object to this Court taking judicial notice of the Declarations attached to the Holdings Defendants’ 
Motion as Exhibits A and C (the “Ferber Affidavits”), however Plaintiffs respectfully request that this Court also 
take judicial notice of the Abelow Affidavit.  Further, to the extent the Ferber and Abelow affidavits contain 
contradictory statements, Plaintiffs assert that the Abelow affidavit should control because it is the most clear 
statement of the Holdings Defendants’ intent on the day of the Chapter 11 filing.  Should the Court deem usage of 
these materials outside the complaint would convert Defendants’ motions to dismiss to summary judgment motions, 
Plaintiffs’ respectfully request that they be permitted discovery.  See Declaration of Jack A. Raisner, Pursuant to 
Rule 7056(f), dated May 14, 2012.  
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For example, Mr. Abelow, MF Holding’s President and Chief Operating Officer as of October 

31, 2011, made a series of representations to the Court regarding the purpose and intention of the 

initial Chapter 11 filings. 3  

 Clearly, the liquidating fiduciary issue raises many practical concerns.   To determine 

whether Holdings’ sole function is or was liquidation, the fact finder should be permitted to 

consider the full range of its business and non-business activities.  Thus, this issue and the 

WARN claims cannot begin to be resolved until debtors' operations cease at the end of this case.  

Holdings has not yet moved to convert the case to a liquidation and it is not clear that it ever will 

                                                 
3 6.  The Debtors continue to operate their businesses and manage their properties as debtors-in-possession in these 
chapter 11 cases.  To enable the Debtors to operate efficiently following the chapter 11 filings, the Debtors will 
request various types of relief . . . .  

. . . .  

37.  I believe that the relief sought in each of the First Day Motions (a) is vital to enable the Debtors to make the 
transition to, and operate in, chapter 11 with a minimum interruption or disruption to their businesses or loss of 
productivity or value and (b) constitutes a critical element in achieving the Debtors’ successful reorganization. 

. . . . 

43. The use of Cash Collateral is necessary for the Debtors to maintain sufficient liquidity so that the Debtors may 
continue to operate their businesses in the ordinary course of business during these chapter 11 cases.   The 
Debtors’ access to Cash Collateral is necessary in order to ensure that the Debtors have sufficient working capital 
and liquidity to operate their businesses and thus preserve and maintain the going concern value of the Debtors’ 
estates, which, in turn, is integral to maximizing the recoveries for the Debtors’ stakeholders . . . . 

44.  I believe that immediate and ongoing use of Cash Collateral is required to fund the day-to-day activities of the 
Debtors, including to make payments to employees and vendors in the ordinary course of business whose 
services and goods are integral to the Debtors’ operations.  

. . . . 

50. The Debtors are seeking a waiver of the requirement of the U.S. Trustee Guidelines that the prepetition Bank 
Accounts be closed . . . . I believe that closing the existing Bank Accounts and opening new accounts inevitably 
would disrupt the Debtors’ businesses and result in delays that would disrupt the Debtors’ businesses and result in 
delays that would impede the Debtors’ ability to transition smoothly into chapter 11, and would likewise jeopardize 
the Debtors’ efforts to successfully reorganize in a timely and efficient manner. 

. . . . 

67. The Debtors’ ultimate goal is to reorganize their financial affairs under the terms of a confirmed chapter 
11 plan.  In the near term, however, to minimize any loss of value of their business during restructuring, the 
Debtors’ immediate objective is to maintain a business-as-usual atmosphere during the pendency of the chapter 
11 cases, with as little interruption or disruption to the Debtors’ operations as possible.  I believe that if the Court 
grants the relief requested in each of the First-day Motions, the prospect for achieving these objectives and 
completing a successful, rapid reorganization of the Debtors’ business will be substantially enhanced. 

 

Abelow Affidavit (emphasis added). 
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be converted.  Hence, by definition, it is not “liquidating” today and certainly was not on 

October 31, 2011 when it filed for Chapter 11 protection.  Presumably, Holdings will argue at 

some point it decided not to operate the business, but there is no way Plaintiffs or this Court can 

know what choices Holdings has made at any particular stage of the bankruptcy case or whether 

it will change its course going forward.  This Court cannot determine the status of the Chapter 11 

debtor under the liquidating fiduciary rule without the benefit of ongoing discovery until the case 

concludes and then a trial.  Bartell, at 269-71.  No reported case involving a chapter 11 estate and 

the DOL preamble has been resolved prior to summary judgment, and there is no reason why this 

case should be different. 

The claims that a defendant was a liquidating fiduciary must be examined in each case on 

its own facts.  It requires “case-specific factual determinations, requiring judicial hearings, 

[which] tend to be costly and time-consuming.” Bartell, at 272-73  Prof. Bartell’s view is self-

evident to any bankruptcy court that “the application of the concept of liquidating fiduciary is 

difficult, expensive, and time-consuming.”  It obviously cannot be made on a motion to dismiss.  

Id. 

   For all of these reasons, there remains a triable issue of fact regarding whether the 

Holdings Defendants’ intentions to reorganize were false or real on the date they filed for 

bankruptcy and, therefore, the Holdings Defendants’ motion to dismiss must fail.  

VIII. THE NEW YORK WARN ACT DOES NOT EXEMPT LIQUIDATING 
FIDUCIARIES. 

 
The New York WARN Act became effective February 1, 2009, after the WARN Act, and 

although it is based on the WARN Act, New York WARN is more expansive than its federal 

11-02880-mg    Doc 48    Filed 05/14/12    Entered 05/14/12 23:59:52    Main Document    
  Pg 21 of 25



22 
 

counterpart.4  The New York WARN Act’s definition of “employer” is also more specific than 

its federal counterpart, providing: 

“Employer” means any business enterprise that employs fifty or 
more employees, excluding part-time employees, or fifty or more 
employees that work in the aggregate at least two thousand hours 
per week.  “Employer” shall not include the federal or state 
government or any of their political subdivisions, including any 
unit of local government or any school district.  

 
NY CLS Labor § 860-a (emphasis added).  Specifically, unlike its federal counterpart, the New 

York definition contains an explicit exception within the statutory text itself.  Compare id. with 

29 U.S.C. § 2101.5  Under the canon expressio unius est exclusion alterius where the legislature 

expresses or includes one thing there is an implied exclusion of another or of alternatives.  See 

TRW. Inc. v. Andrews, 534 U.S. 19, 28, 122 S. Ct. 441, 448, 151 L. Ed. 2d 339 (2001) (“Where 

Congress explicitly enumerates certain exceptions to a general prohibition, additional exceptions 

are not to be implied ….” (quoting Andrus v. Glover Constr. Co., 446 U.S. 608, 616-17, 100 S. 

Ct. 1905, 64 L. Ed. 2d 548 (1980)).  Accordingly, under that doctrine, the specific inclusion of 

the sole exception to the NY WARN Act precludes this court from statutorily recognizing 

another one.   

 In addition to the text itself suggesting the non-existence of an additional exception to the 

definition of employer, the regulations enacted by the New York Department of Labor, 

                                                 
4  See  NY CLS Labor § 860-a (provides the NY WARN Act applies to an employer of only 50 employees whereas 
the Federal WARN Act is only applicable to employers of 100 or more employers); NY CLS Labor § 860-b, it is 
more easily triggered since it requires notice of relocations which are not required to be noticed under the federal 
WARN Act, and this section of the New York WARN Act  requires 90 days’ notice of the layoff as opposed to 60 
days’ notice required by the federal WARN Act.   
5 The WARN Act defines employer as: 
 (1) the term "employer" means any business enterprise that employs— 

(A) 100 or more employees, excluding part-time employees; or  
(B) 100 or more employees who in the aggregate work at least 4,000 hours per week (exclusive of hours of 
overtime);  
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specifically provide that those who represent bankrupt employer entities are themselves intended 

to be encompassed within the scope of the definition of employer: 

(e) Employer… 
(3) A receiver trustee, debtor-in-possession, or other fiduciary, 
where those terms are applicable under the provisions of the U.S. 
Bankruptcy Code (title 11 of the United States Code), or any other 
provision of Federal or State law where such party is responsible 
for continuing operations of the business entity, is considered an 
employer under this Part. 

 
N.Y. Comp. Codes R. & Regs. Tit. 12 § 921-1.1(e)(3).  Nothing in the New York WARN Act or 

its regulations suggests a bankrupt entity ceases to be an employer by virtue of a cessation of 

operations.  As set forth above, at the time the terminations took place the MF Global entities, 

which were integrated as a single employer according to allegations of the Complaint (which 

must be taken as true), were continuing their operations as a going concern. Whether or not those 

operations ceased does not affect the entities’ employer status under New York’s WARN Act.  In 

sum, because the New York WARN Act does not recognize an exception for liquidating 

fiduciaries, this Court should not recognize such an exception, and should deny the Motion to 

Dismiss, at least as to the Plaintiffs’ claims arising under the New York WARN Act.  

IX.  ILLINOIS’ WARN ACT DOES NOT EXEMPT LIQUIDATING FIDUCIARIES. 

The Illinois WARN Act became effective on January 1, 2005, after the enactment of the 

federal WARN Act, and it too is more expansive than its federal counterpart.6  Additionally, like 

the New York WARN Act, the Illinois WARN Act has a more specific definition of “employer” 

than the federal WARN Act, and defines employer in two different places.  Section 2 of Illinois 

WARN act defines an employer to:  

                                                 
6 See 820 ILCS 65/5(c)(defining employer to include anyone who employees only 75 or more employees, as 
opposed to the federal WARN Act that requires employment of at least 100 employees); 820 ILCS 65/5(d) (defining 
mass layoff to include the termination of only 25 employees if that constitutes 33% of the employees employed at a 
single site);   820 ILCS 65/10 (the notice required by the Illinois WARN act is broader than the notice required by 
the WARN Act). 
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include any individual, partnership, association, corporation, 
limited liability company, business trust, employment and labor 
placement agencies where wage payments are made directly or 
indirectly by the agency or business for work undertaken by 
employees under hire to a third party pursuant to a contract 
between the business or agency with the third party, or any person 
or group of persons acting directly or indirectly in the interest of an 
employer in relation to an employee, for which one or more 
persons is gainfully employed.  

 
820 ILCS 115/2.  Section 13 of the Illinois WARN Act further states that “any officers of a 

corporation or agents of an employer who knowingly permit such employer to violate the 

provisions of this Act shall be deemed to be the employers of the employees of the corporation.”  

820 ILCS 115/13.  Clearly, had the Illinois legislature intended to exempt liquidating fiduciaries 

from liability under the Illinois WARN Act it clearly could have carved out an exception for 

these fiduciaries under either of these two sections.  The legislature’s failure to carve out such an 

exception is evidence that no such exception exists.  Accordingly, even if the Court finds the 

liquidating fiduciary exception exists under the federal WARN Act, it should not presume that 

such an exception exists under the Illinois WARN Act and should therefore let the counts arising 

under the Illinois WARN Act proceed. 

X.  CONCLUSION 

In sum, this Court should not recognize the liquidating fiduciary exception to the WARN 

Acts because such an exception is unwarranted for three reasons: (1) neither the WARN Act, its 

legislative history, and its regulations, nor bankruptcy principles, provide any basis for denying 

WARN protection to employees based on the level of their private employer’s activities; (2) 

giving deference to the liquidating fiduciary concept would impose protracted, unpredictable 

expensive litigation on parties in bankruptcy who can least afford it ; and (3) nothing in the 

definitions of employer in the New York or Illinois WARN Acts exclude entities in bankruptcy.  
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For any and/or all of these reasons, the Plaintiffs respectfully request the court deny the relief 

requested in the Motion. 

    By: _/s/ Jack A. Raisner_______________ 
Jack A. Raisner (JR 6171) 
René S. Roupinian (RR 3884)  
OUTTEN & GOLDEN LLP 
3 Park Avenue, 29th Floor 
New York, New York 10016 
Telephone:  (212) 245-1000 
Interim Class Counsel for the putative Class 

 
/s/ Jeffrey D. Kurtzman   
Jeffrey D. Kurtzman, Esquire 
Charles A. Ercole, Esquire  
Kathryn Evans Perkins, Esquire  
Diana E. Lipschutz, Esquire  
KLEHR HARRISON HARVEY BRANZBURG 
LLP 
1835 Market Street, Suite 1400 
Philadelphia, PA 19103 
Telephone: (215) 569-2700 
 
Attorneys for Plaintiffs and the putative Class 
 

_/s/ Stuart J. Miller___________                            _/s/ Mary E. Olsen_______________ 
LANKENAU & MILLER, LLP            -and-         THE GARDNER FIRM, P.C. 
Stuart J. Miller (SJM 4276)                                    Mary E. Olsen (OLSEM4818) 
132 Nassau Street, Suite 423                                  M. Vance McCrary (MCCRM4402) 
New York, New York 10038                                  201 S. Washington Avenue 
Telephone: (212) 581-5005                                     Mobile, AL 36602 
Facsimile:  (212) 581-2122                                     Telephone: (251) 433-8100  

         Facsimile:   (251) 433-8181  
 

Cooperating Attorneys for the NLG Maurice and Jane Sugar Law Center for Economic and 
Social Justice and Attorneys for Plaintiffs and the putative Class 
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