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2 Status Conference (11-15059-mg)

3

4 Motion for Relief from Stay; Motion for an Order Pursuant to 11
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MF GLOBAL INC.

1                      P R O C E E D I N G S

2          THE COURT:  Mr. Kobak.

3          MR. KOBAK:  Good afternoon, Your Honor.  James Kobak,

4 Hughes, Hubbard & Reed on behalf of the SIPA Trustee, Mr.

5 Giddens, who's here in court today.

6          Your Honor, the motion that's on seeks approval of our

7 proposed procedures for claims processes, really parallel

8 claims processes, dealing with the separate funds of customer

9 property in the commodities future aspect of the case and in

10 the SIPA aspect of the case.  I know Your Honor also wants us

11 to do a brief status report, so I can proceed in whichever

12 order is appropriate.

13          THE COURT:  We'll start with the status report.  I'm

14 sure -- sometimes my willingness to hear things on an expedited

15 basis, reality sets in when I start seeing the objections, and

16 I kept -- my chambers kept being told that the parallel

17 proceedings motion was going to be filed, was going to be

18 filed, was going to be filed, and then it got filed, and there

19 was less than twenty-four hours' notice to people, and people

20 are objecting -- I've gotten three -- I think three or four --

21          MR. KOBAK:  Yes, Your Honor.

22          THE COURT:  -- lawyers have filed objections.  Some of

23 the hundreds of letters that have been received by the Court

24 raise issues that I think go to the claims resolution process.

25 So let me end the suspense now.  We're going -- I'm not going
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MF GLOBAL INC.

1 to decide the procedures today.  We're going to adjourn it to

2 the 22nd, the next hearing.  You have matters on the calendar

3 for then, I believe.

4          MR. KOBAK:  Yes, Your Honor.

5          THE COURT:  And so we'll talk about whether -- we'll

6 get that on the table right now -- what I’m going to direct is

7 that -- I mean, I read the objections, and they've come in this

8 afternoon, so I've read them quickly.  The objectors raise

9 reasonable issues.  That doesn't mean that if the Court has to

10 ultimately decide it that it gets decided in their favor.  But

11 I -- I mean, I understand the concerns and I'm sure you share

12 the concerns of the broker-dealer customers and the amounts of

13 cash or specifically identifiable property, which is a defined

14 term in the CFR regulations, are concerned about how those

15 issues are going to get resolved.  So I'm going to direct that

16 you meet and confer -- you or your colleagues meet and confer

17 with counsel for parties who have filed objections to see if

18 you can modify, revise the procedures in a way that's

19 acceptable to the trustee and also to the objectors, and

20 hopefully come back to the Court on the 22nd with somewhat

21 modified procedures that may answer some of the concerns that

22 have been raised in the objections.

23          Maybe I'm dealing with this now first rather than

24 taking the status first, but I just -- I think in fairness to

25 all -- these are serious issues.  There are -- and you've
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MF GLOBAL INC.

1 acknowledged this appropriately, that customers of the broker-

2 dealer, particularly people with commodities accounts, are

3 suffering varying degrees of real hurt as a result of the fact

4 that cash positions or specifically identifiable collateral

5 property is being withheld.  Letters from individuals who, at

6 least in their objections, assert that basically their life

7 savings are tied up in cash in what they thought were

8 segregated accounts, and a letter from a gentleman in

9 Tennessee, he says, he doesn't have the money to pay his

10 mortgage.  And I'm very sensitive to that.

11          So I think that the trustee and his counsel need to

12 review the proposed procedures in a way to see whether you can

13 better accommodate some of the very valid concerns that are

14 being raised both by the lawyers who have done filings and by

15 the many individuals who have filed letters with the Court.

16          MR. KOBAK:  Your Honor, that's fine.  I do think there

17 are some misconceptions in some of those papers about what we

18 really seek to do, how it interacts --

19          THE COURT:  Okay, and you can better explain that.

20          MR. KOBAK:  I do propose to do that.  For instance,

21 specifically identifiable property, we are going to have

22 procedures for that which won't really be in this claims

23 procedure which is really for determining net equity.  We've

24 been doing a lot of research on that.  I think we'll have some

25 procedures on our web site that we'll make public very shortly
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MF GLOBAL INC.

1 and people will have a means to come in.  So I don't think that

2 should be a problem.

3          But let me, if I may, step back.  And as Your Honor

4 alluded, the reasons that this case is in the court is because

5 of the revelation that the general counsel of the holding

6 company made about the shortfall in the segregated account.  I

7 think everybody believes -- agrees that the segregated accounts

8 should be sacrosanct.  There should never be a problem like

9 this.  Unfortunately, there is.  That's what triggered this

10 proceeding.

11          We've been investing around the clock, in New York,

12 Chicago, elsewhere.  We've been coordinating with law

13 enforcement, with all the regulators to try to get to the

14 bottom.  Nobody has been able to do that.  Nobody -- and the

15 original figure was 600 million dollars.  Nobody can give you a

16 figure today as to whether that's the correct figure, whether

17 there's a smaller figure.  It could be a larger figure.  There

18 are reports that the SEC is looking into potential shortfalls

19 on the securities customer segregation side.  So it's a big

20 problem.  This is the problem that the trustee is confronted

21 with.

22          A lot of people are saying push a button, send

23 everybody their property, send everybody their money.  We

24 really don't have authority to do that, as Your Honor knows,

25 except as part of a bulk transfer process or a plan of
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MF GLOBAL INC.

1 distribution which is approved by the CFTC.

2          THE COURT:  Just push the microphone away from you

3 slightly because you're --

4          MR. KOBAK:  Oh, I'm sorry.

5          THE COURT:  -- or push it down because you're --

6          MR. KOBAK:  I'm sorry, Your Honor.

7          THE COURT:  That's all right, go ahead.

8          MR. KOBAK:  So the problem is, A, we really do not

9 know what the extent of the problem is.  We have a certain

10 amount of segregated property in banks, some of which is now in

11 our possession, others will soon be in our possession.  We have

12 a certainly amount of collateral at CME, and some of the other

13 DCOs in smaller amounts.  We don't have unlimited funds.  We

14 have a rough estimate of what the claims might be but it's only

15 a rough estimate.  The records at this point are not fully

16 reliable; I think Your Honor has heard that from several

17 sources today.  They require a lot of reconciliation and so

18 forth.

19          So what we've tried to do, and I know we're probably

20 wearing out our welcome with emergency motions, but there is a

21 lot exigency to this; people do want to get their property back

22 as soon as possible, and we've tried to accommodate that.  And

23 we've been trying to do it in tranches.  We did the initial

24 bulk transfer.  And that involved approximately -- it turns out

25 that it involved approximately 14,500 customers, approximately
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MF GLOBAL INC.

1 three million positions, and the amount of collateral that

2 moved with those accounts was approximately 1.57 billion

3 dollars.  So that was the first tranche.

4          The motion that we filed also on an emergency basis

5 that's scheduled for 11 o'clock tomorrow is the second tranche

6 involving people who had cash only in their account.  And

7 they're approximately somewhere over 15,000 customers with

8 fairly significant amounts of cash in their accounts, and then

9 another 6,000, some of which may have transferred a lot of

10 their account out before our proceedings started that have

11 relatively small amounts, around 1,000 dollars or less.  So

12 that's another 21- or 22,000 people.

13          THE COURT:  How much do you estimate is in cash in the

14 accounts?

15          MR. KOBAK:  I think the total amount is somewhere

16 north of 800 million dollars.  I know that the sixty percent

17 that we proposed to distribute works out to approximately 520

18 million.  And we have a little more clarity than we did before

19 on what we think the total universe of customers is, and that

20 universe -- or customer accounts, I should say -- is 38,000.

21 So essentially, we've at least gotten --

22          THE COURT:  That was the starting number or the ending

23 number?

24          MR. KOBAK:  Well, we've done about, if my math is

25 right, about 37,000 have been satisfied, but some have only
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MF GLOBAL INC.

1 been satisfied in part; I realize that.  There probably, our

2 best estimate, is less than 1,000, probably 4 to 500, that may

3 not fall into either of these tranches.  We're trying to look

4 now to see what the amount of property is and whether we feel

5 comfortable making yet a third tranche that might benefit some

6 of those people.

7          THE COURT:  I know you're coming in tomorrow on this

8 motion.  One of the letter objections that I read today -- you

9 can answer it tomorrow, if you want -- raised the issue, they

10 said they had mostly cash in their account and a small amount

11 of collateral.  And they read your motion saying that wouldn't

12 get transferred.

13          MR. KOBAK:  That's correct.  We don’t really feel

14 comfortable -- what I’m saying is that we are exploring that,

15 and we may well file yet another motion in the near future

16 seeking to transfer that in bulk.  When the claims process

17 starts, we tried to do this on an as expedited a basis as

18 possible.  We plan, once the order is approved, starting the

19 process to get the claim forms up on our web site so that

20 people can copy them, send them back.  We've got over a hundred

21 people from Deloitte; we've hired, so far, 180 with a few

22 offers outstanding of the former MFGI employees, many of whom

23 we're retaining because of -- they'll have a role because of

24 their knowledge of the accounts and the systems and so forth.

25 So from the trustee's standpoint, as soon as people can get us
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MF GLOBAL INC.

1 claims, we're going to start looking at them on a rolling

2 basis.  If it's possible for us to make distributions on a

3 partial basis as they come in so that other people can get up

4 to the sixty percent or some true-up number, we will do that.

5 If we can do it on a group basis through another bulk transfer

6 or plan of distribution of the kind that we've done and

7 proposed so far, we'll endeavor to do that, too.

8          We don't feel comfortable, at this point, with what we

9 know and what we know that we don't know about the records and

10 the amount of the accounts, going above this sixty percent

11 figure.

12          THE COURT:  If -- this file are the letters that have

13 been faxed to the Court, to the consternation, to some extent,

14 of our clerk's office.  But -- because ordinarily, we don't

15 accept any fax filings, and the case management procedures need

16 to reflect that anybody represented by a lawyer, the lawyer

17 must do all filings on ECF.

18          MR. KOBAK:  Um-hum, yeah, sure.

19          THE COURT:  We will continue -- and this should be

20 reflected in the case management order -- we will continue to

21 accept faxed filings from individuals who were customers, many

22 of whom -- I mean, in the stack -- and every one has been

23 reviewed by the Court -- many of them are -- there are many in

24 New York, there are many in other parts of the country.  These

25 appear to be individuals who don't have lawyers.  The Court
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MF GLOBAL INC.

1 wants to be and will be accessible for all parties-in-interest,

2 and so will continue to accept fax, filings by individuals who

3 are customers.

4          Many of the letters, however, appear to be written on

5 behalf of -- signed by individuals, but on behalf of

6 corporations, LLCs.  This is not this Court's rule, but a

7 corporation or an LLC must be represented by counsel.  And so

8 any corporation or LLC that's seeking relief, any request for

9 relief from the Court has to be filed by an attorney.

10          In your -- again, your case management procedures

11 aren't on for today, but one of the things I observed, and I

12 talked to our clerk of court and some of my colleagues about

13 it, I want to see a simplified procedure for requests for

14 notice on the Court.  In reviewing the proposed procedures, it

15 may be appropriate for a case that's all lawyer-driven, but

16 this is not.  This case is different in this respect.  So what

17 I would like to see is a form created by you and your

18 colleagues posted on the web site, downloadable, that would

19 permit any individual to request notice -- electronic notice,

20 not mail notice; I think e-mail and the Internet is

21 sufficiently ubiquitous that e-mail of pleadings is sufficient.

22 But the procedures you proposed required -- they had to serve

23 that request on a very long list of parties.  I'm going to

24 impose that burden on your office.  If you get a request for

25 notice from individuals, they fill out your form, whatever
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1 distribution of that has to be made can be made in bulk groups

2 by your office.  But I want all individuals, wherever they're

3 located, to be able to have easy access to this Court and the

4 filings.

5          I reviewed the Epiq web site, which I guess is the web

6 site you have reference to?

7          MR. KOBAK:  Yes, Your Honor.

8          THE COURT:  Okay, because I was receiving all these

9 letters complaining about lack of information, and I must say,

10 I thought that the information that you have posted on that

11 Epiq web site is very extensive and ought to answer a lot of

12 questions for anyone effected by this case.  You were posting

13 notices, addressing issues about how you were trying to deal

14 with the claim process, resolve claims for cash, et cetera.

15 People may still not be satisfied, but there was a lot of

16 useful information there.

17          If you or your colleagues will talk with Una O'Boyle,

18 the chief deputy clerk, we are going to post on the court web

19 site a link to the Epiq web site so that anybody going to the

20 court web site will have -- just click on the link and they can

21 immediately go to the Epiq web site.  It will be indicated --

22 so one of you should confer with Una O'Boyle.  I spoke with her

23 and Vito Genna, the clerk of court, last night.  They both

24 agreed that that was appropriate.

25          MR. KOBAK:  If I may, just to get back to the claims
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1 filing motion, and what we were about, I think some of these

2 objections have a fundamental misconception because even if we

3 make further transfers in whole or in part, at the end of the

4 day, for a final determination of people's net equity and to

5 make sure everyone is treated fairly and in accordance with

6 either SIPA or the Commodities Act and Rules, depending on the

7 case, there has to be a claims process, we have to verify the

8 information, we have to make a final determination, and if

9 there are final payments to be made, do that.  So I think in

10 our minds, no matter what other distributions we might make or

11 not make, no matter what arguments we have as to whether sixty

12 percent, fifty percent, eighty percent is the correct amount,

13 there's going to have to be a claims process.

14          And I don't -- I heard what Your Honor said, but I

15 just do want to emphasize that we are very anxious to get that

16 up.  We do have people ready to get started on looking at the

17 claims, and I think it's in everybody's interest that that goes

18 ahead.  I'm not saying that we shouldn't talk to people, and if

19 we need to tinker with some of the forms or things aren't

20 clear, that's fine.  But I think this attitude that we

21 shouldn't have a claims process --

22          THE COURT:  Nobody's said that.

23          MR. KOBAK:  Well, I've seen some that did, Your Honor,

24 but --

25          THE COURT:  Well, some people say give us our cash
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1 back.  They say that our cash was in segregated accounts.

2          MR. KOBAK:  Right.

3          THE COURT:  Give us our cash back.  I mean, that

4 does -- what has your investigation, to date, shown about --

5 were commodities positions and cash commingled?  What was --

6 what are you --

7          MR. KOBAK:  I don't think anyone knows the answer.  We

8 do know that there was a commodities -- there were segregated

9 commodities accounts that were maintained as segregated

10 accounts, and there is now money missing from those accounts.

11 And exactly what the amount is hasn't been reconciled.  Exactly

12 what happened, I don't think anyone knows at this point.

13 There's been various theories; we've talked to people at the

14 company and elsewhere about that.  I really don't think it's

15 appropriate for me to get into the details of that

16 investigation, and some of it we're doing in conjunction with

17 law enforcement and regulators, so I don't think it would be --

18 I can't really get ahead of them, either.

19          THE COURT:  Are you finding accounts where everything

20 that was supposed to be there is there?

21          MR. KOBAK:  We don't really know the answer to that at

22 this point.  There were a limited number of segregated

23 accounts, and there is a shortfall.  There seem to have been

24 transfers among accounts, perhaps among segregated accounts,

25 perhaps between segregated accounts and nonsegregated accounts,
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1 and I think that, basically, is what is known at this point.

2          THE COURT:  Just address briefly, I think one of the

3 questions that's come up, objections were included about

4 specifically-identifiable property.

5          MR. KOBAK:  Yes, we --

6          THE COURT:  And one of the letters I saw said --

7 silver certificates --

8          MR. KOBAK:  Yes, yes, yes, yes.

9          THE COURT:  -- and that they are in a vault at HSBC.

10          MR. KOBAK:  Well, we're working on a procedure for

11 that.  We wouldn't really envision that -- we've never

12 envisioned that part of the net equity process.  We've been

13 talking to Mr. Wasserman and others at the CFTC about that.

14 We've been trying to do our investigation as to what actually

15 the debtor had that might be specifically-identifiable

16 property.  I think the rules on that are fairly complicated;

17 I'm not necessarily the world's greatest expert.  I think some

18 people refer to things -- we've had this in the SIPA context,

19 too -- I had a security; that must be specifically-identifiable

20 property.  That's not what the concept is; it's much more

21 limited.  But there are, undoubtedly, people that have those

22 claims, and we will accommodate those and accommodate them as

23 quickly as we can.

24          THE COURT:  One of the limited objections raised the

25 issue or concern that you were going to liquidate the silver
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1 certificates.  They were specifically concerned that you were

2 going to go ahead and liquidate what they say is specifically-

3 identifiable property; they say where it is, a vault at HSBC.

4 What is the trustee's position with respect --

5          MR. KOBAK:  No, we'll have a procedure where they can

6 come in and, I think that's the purpose of the procedures, is

7 so that there won't be liquidations of things that really are

8 specifically-identifiable property.  So we will address that

9 and we will address it outside the claims process.

10          THE COURT:  All right, here's what I would like you to

11 do with respect to the claims procedures, is -- can you make

12 yourself available tomorrow to meet with any of the objectors?

13          MR. KOBAK:  After we're finished in the morning, yes,

14 Your Honor.

15          THE COURT:  Okay, I would like you to meet in the

16 afternoon with those objectors who want to meet with you to see

17 whether there are any changes in the procedures that the

18 trustee is prepared to agree upon.  And to the extent not, that

19 you don't agree, I want a reply to the written objections by --

20 when can you file a reply?  The hearing is on the 22nd, I

21 guess, isn't it?

22          MR. KOBAK:  That's correct.  Whatever is convenient

23 for Your Honor to -- I think that's Wednesday, is that right?

24          THE COURT:  No, it's Tuesday.

25          MR. KOBAK:  Monday at noon?
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1          THE COURT:  Monday at noon.  So a reply to anything

2 you feel you need to reply to.

3          MR. KOBAK:  All right, we'll do that, Your Honor.

4          MR. BROUSSEAU:  Your Honor, may I be heard?

5          THE COURT:  Who is speaking?

6          MR. BROUSSEAU:  Your Honor, it's Robert Brousseau,

7 Stutzman, Bromberg, Esserman & Plifka --

8          THE COURT:  Yes.

9          MR. BROUSSEAU:  -- on behalf of certain MF Global

10 claimants who are commodity customers that have raised the same

11 issues that have been discussed about individual claimants.

12 And we have filed a motion to direct return of the property

13 which we're seeking to have set on the 22nd, I believe.  We

14 also filed a response to the Butler motion seeking return of

15 cash.  We simply would like to be included in the group that

16 confers with the trustee because we have raised these issues in

17 two pleading already and intend to file a response to the

18 motion that'll be heard at 11 tomorrow.

19          THE COURT:  Mr. Kobak?

20          MR. KOBAK:  That's fine.

21          THE COURT:  Okay.  So let me -- one of the -- there is

22 a motion that was filed quite some time ago that was set for

23 the 22nd.  I guess it's the Butler -- I think it's the Butler

24 motion; it's the Butler motion.  And so that's been in on file

25 -- I think you filed an --
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1          MR. KOBAK:  We did file a response to that yesterday.

2          THE COURT:  You filed a response?

3          MR. KOBAK:  Yes, Your Honor.

4          THE COURT:  Okay.  Some of the newer motions raise an

5 argument that wasn't raised in the Butler motion.  They're

6 styled as motions to lift the stay, and they argue that this

7 property is not property of the debtor, and therefore, not

8 necessary to reorganization, and the stay should be lifted.

9 Will you be prepared to address those issues -- the lift stay

10 issue in what you'll file on Monday?

11          MR. KOBAK:  Yeah, we can address -- I mean, I think

12 it's easily addressed, Your Honor.  It's part of the fund of

13 customer property, and that's what this proceeding is about.

14 But we will address it.

15          THE COURT:  And it's just because those -- again, this

16 comes up with emergency motions.  The Butler motion has been on

17 file and that is properly scheduled to be heard.  I would just

18 as soon go ahead with these late-filed styled emergency motions

19 on the 22nd, but I want to be sure the trustee feels you have

20 adequate time to address those issues, as well.

21          MR. KOBAK:  Yes, Your Honor.  I think we will, and

22 we're very anxious, if we can do it, to move forward with what

23 we propose both with respect to the next, the sixty percent of

24 cash-only, and with getting the claims process in place.  We

25 think that will benefit everyone.
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1          I do want to clear up another misconception which I

2 think is out there which is that there's some huge fund of cash

3 that's available to us outside of what might have been

4 segregated.  As matters now stand, we have less than five

5 million dollars in the bank, and that is almost all

6 attributable to SIPC which made a cash advance for expenses.

7 We do expect to get some money in from banks; we're in the

8 process of doing that.  I'm hoping we'll get some by the end of

9 the week.  But we are not talking, at least initially, major

10 sums.  We're talking about fifty, seventy million dollars, if

11 we even get that much at best.  So any belief that there's some

12 huge amount of cash out there that could easily be substituted

13 for the missing collateral or the missing segregated funds

14 either on the securities side or on the commodity side, that at

15 this point, that is a basic misconception that I think a lot of

16 people have.

17          THE COURT:  Okay.  All right, there are three motions,

18 very recently filed motions.  The motion of the certain MF

19 Global Inc. claimants -- it's ECF docket number 168; the motion

20 by the segregated account holders, self-styled segregated

21 account holders, ECF 253; and the ZYBR Holdings, LLC motion,

22 ECF docket 256.  They request an expedited hearing.  The crux

23 of the argument, as I've read it in those motions -- the

24 movants of those motions -- is the Court should lift the

25 automatic stay and allow the movants to withdraw the cash in
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1 their accounts because under 362(d), MF Global Inc. does not

2 have any equity interest in the property, and the property is

3 not necessary to an effective reorganization.  Okay, those

4 motions will be heard on the 22nd at 3 o'clock, 3 o'clock, and

5 you can respond to those -- you're going to respond to those by

6 Monday at noon, as well?

7          MR. KOBAK:  At noon, yes, Your Honor.

8          THE COURT:  Thank you.

9          MR. KOBAK:  Your Honor, I don't know if there's

10 anything else you wish me to report on.  We have -- it's been

11 in the papers, because we really have no use for employees and

12 have to save, unfortunately for them, money for the estate, we

13 did terminate approximately 1,000 employees.  We have extended

14 offers to a little over 200, and so far, 180 of them have

15 accepted, and as I said, a large number of them have been

16 rehired really to help us with the claims process because of

17 the familiarity with the accounts and systems and so forth.

18          We've undertaken a lot of efforts to secure the

19 premises; we have retained Ernst & Young as forensic

20 accountants and Deloitte to do ongoing accounting work, and

21 they've been helping us secure systems, and so forth.  As the

22 Holding company, or the debtors reported, we've had a lot of

23 discussions with them about sharing information.  I think we're

24 now at the position where we're probably in the chain link

25 fence, rather than the brick wall.  We might have started out a
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1 little bit on the brick wall side of things, but I think we've

2 been able to work out a lot of those problems.  We have some

3 issues about what might be privileged or not privileged, and

4 we've been able to work out procedures for that.

5          We have a motion that's also before Your Honor to

6 reject leases, which essentially is all the properties that we

7 occupy except for the Chicago office which we might need,

8 temporarily, because that's where a lot of the commodities

9 activity took place, although we are looking at ways that we

10 can reduce that expense.

11          And as I said, we've been investigating both the way

12 the operation was run, the books and records, and trying to get

13 to the bottom of what the extent of the shortfall is exactly,

14 or as best can be estimated how much property we may ultimately

15 have available to pay customers on both the commodities and the

16 securities side, and what we think, realistically, the extent

17 of the actual claims might be.

18          I should also note that a lot of the activity, to

19 date, has been on the commodities side.  We are trying to see

20 if we can do a transfer of the securities accounts.  That's a

21 much smaller number of accounts.  It all depends on a willing

22 broker who's able and willing to take over those accounts.  We

23 have advertised that and we have talked to people.  We do have

24 at least a few people who were going in and doing some degree

25 of due diligence.  Whether we'll be able to transfer those
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1 accounts or not, I don't know, so if we can't transfer them,

2 they, too, they'll have their own claims process, once Your

3 Honor approves the claims process order.

4          THE COURT:  Okay, let me just say, I'm putting off the

5 decision on the claims process because there was -- and I’m not

6 faulting you for this; I think it's important to get this

7 process in place as soon as possible.  It was very short

8 notice, there've been objections, there've been complaints

9 about the shortness of time.  I think it's important that

10 everyone have an opportunity to be heard.  Quite honestly, and

11 I think most of those objections acknowledge that what you did

12 looked pretty good.  I mean, some of those complaints were you

13 didn't put an outside window on how long it was going to take

14 to do it.  Well, in some ways, I understand.  You don't know

15 until you get to it.

16          MR. KOBAK:  Yeah, that's correct, Your Honor.

17          THE COURT:  So one shouldn't take from my decision to

18 put it off until Tuesday reticence about the procedures.  Even

19 those who objected, for the most part, were in agreement with

20 the procedures that you laid out, so I don't -- this is going

21 to get resolved on Tuesday.

22          MR. KOBAK:  Right, I understand.

23          THE COURT:  Okay, hopefully, if there's some tweaking

24 to it that's agreed to that will help, that will be good.

25 Okay?
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1          MR. KOBAK:  I understand, Your Honor.

2          THE COURT:  Thank you, Mr. Kobak.

3          Mr. Wasserman, you want to be heard?

4          MR. WASSERMAN:  Thank you, Your Honor.  Robert

5 Wasserman for the Commodity Futures Trading Commission.  Just

6 wanted to make three quick points.

7          First is that 766(h) mandates a ratable distribution

8 to all customers, and so the issue isn't how things -- what the

9 property is on a customer-by-customer basis; rather, this is

10 looked at on an omnibus basis, and so whatever shortfall there

11 is, if there is any at the end of the day, will be borne, same

12 cents on the dollar across all customers on the futures.

13 There's a different thought for foreign futures; that would be

14 treated differently.  But the idea is it is a ratable

15 distribution.

16          THE COURT:  Is that your view with respect to

17 specifically-identifiable property?

18          MR. WASSERMAN:  That was my next point.  The concept

19 of specifically-identifiable property is that there is certain

20 property, the loss of which would have consequences to the

21 customer over and above the loss of value.  And so our regs,

22 190. -- oh, gosh, I’m sorry.

23          THE COURT:  I've been having trouble getting through

24 your regs, but I've been doing it.

25          MR. WASSERMAN:  And we're working to improve that, but
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1 unfortunately, not in time for this case.  190.08(d)(1), the

2 concept is this:  even though you may have property that is

3 specifically identifiable to you, you don't escape the same

4 cents on the dollar approach that is taken for all customers.

5 So you can't, as a customer, put yourself ahead of other

6 customers by posting specifically-identifiable property.  If

7 the property is not margining a position, which is likely going

8 to be the case, here, essentially, what the customers will have

9 to do is buy back their own property, despite the obvious

10 injustice one might think of, but the idea is to treat all of

11 the customers equally.  And so if I, as a customer, have a

12 piece of specifically-identifiable property worth a hundred

13 dollars, and the ultimate distribution comes out to be ninety

14 cents on the dollar -- and that's, I hasten to add, a

15 hypothetical number --

16          THE COURT:  There are probably people who will be

17 happy about that right now.  Some not, but you know.

18          MR. WASSERMAN:  And obviously, there are going to be a

19 lot of customers who will be very justly unhappy, to the extent

20 that it's anything less than a hundred cents to the dollar.

21 But in any event, in a hypothetical case that the distribution

22 is ninety cents on the dollar, I would have to give the trustee

23 ten dollars in order to get my hundred-dollar piece of

24 specifically-identifiable property back.  And so as a customer

25 with specifically-identifiable property, I would suffer the
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1 same cents on the dollar loss, the same ratable loss that all

2 other customers suffer, but I would not lose that piece of

3 property.  And there may be tax consequences or other types of

4 consequences that would hurt me over and above that ten cents

5 if that property were liquidated and I were to be given ninety

6 dollars.

7          THE COURT:  Okay.

8          MR. WASSERMAN:  So that's the concept of specifically-

9 identifiable property.

10          THE COURT:  Okay.

11          MR. WASSERMAN:  Thank you, Your Honor.

12          THE COURT:  We'll save the issue, if the issue comes

13 up, another day.  Right now, no decision's required.  I just --

14 thank you, Mr. Wasserman.

15          MR. WASSERMAN:  Sure.

16          THE COURT:  Who else wants to be heard?

17          UNIDENTIFIED SPEAKER:  Your Honor, there's one on the

18 phone that would like to be heard.

19          THE COURT:  Well, why don't you hold off.  Let me get

20 the people in the courtroom; then I will give an opportunity to

21 the people on the phone.

22          UNIDENTIFIED SPEAKER:  Thank you.

23          MR. LAZAR:  Good afternoon, Your Honor.  Vince Lazar

24 on behalf of the Chicago Mercantile Exchange and its subsidiary

25 exchanges it operates.
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1          Your Honor, I didn't have any prepared remarks, but

2 you had a lot of questions, and saw, I think, a lot of letters,

3 and I've been reading the same letters, and we've been getting

4 them as well.  A lot of them kind of go around the process that

5 was conducted at the CME the last few weeks.

6          THE COURT:  Yeah, they say you've now put up a

7 guarantee, and they want the benefit of that.

8          MR. LAZAR:  Yes, yes, well, that's one of the things

9 we've done to try and get customers their money back.  But I

10 think it may be helpful to spend just a couple minutes --

11          THE COURT:  Go ahead.

12          MR. LAZAR:  -- so you can understand what's been going

13 on.  It helps answer some of the questions that people have and

14 kind of what the next steps are.

15          Your Honor, the first thing is, as Your Honor's aware,

16 on the first day of this case, you authorized the transfer of

17 positions, not accounts, to other futures commission merchants.

18 And at that point in time, I think we were dubious that we'd be

19 able to transfer all the positions.  I don't know if you're

20 aware, but we were in fact successful in finding homes for one

21 percent of the positions, and so futures commission merchants

22 stepped up and accepted those positions.

23          As a result in the shortfall in the seg funds and the

24 way that the margin is calculated, however, we were not able to

25 transfer to those futures commission merchants sufficient
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1 collateral to actually margin those positions.  So in very

2 broad numbers, these positions required 1.4 billion dollars of

3 collateral at the Chicago Mercantile Exchange, the

4 clearinghouse.  When you split it up among twelve different

5 firms.  That number exploded to 1.7 billion, and then when you

6 start breaking it down, customers underneath that, where you

7 lose the benefits of netting, the number gets bigger and

8 bigger.

9          So what we ended up, last weekend, after successfully

10 transferring all these positions, is a significant number of

11 customers who had undermargined positions, and most of their

12 cash -- in fact, all of their cash unrelated to positions still

13 backed with MF Global.  And this is one of the issues that is

14 so critical to these customers.  So for example, if Your Honor

15 was fortunate enough to have a significant number of positions

16 and very little cash in your account, you probably got most of

17 your value back or a good bit of your value back.  If you only

18 had one position and millions of dollars, all you got was that

19 one position and part of the margin associated with that

20 position.

21          Another issue, and this is kind of just for

22 clarification, there's a lot of confusion about whether sixty

23 percent was distributed to those customers.  Sixty percent has

24 nothing to do with what customers got.  Sixty percent is the

25 1.5 of the 2.4 billion, roughly, at the Chicago Mercantile
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1 Exchange.  So sixty percent of what the Chicago Mercantile

2 Exchange had on had was distributed out.  It had nothing to do

3 with what percentage the customers actually got.  The 1.5

4 billion, roughly, that the Merc handed out as partial

5 collateral pursuant to Your Honor's order and the trustee's

6 approval works out to roughly twenty-five, twenty-six percent

7 in the aggregate of customer funds.  And so the customers, to

8 date, that received the transfers, while I indicated there was

9 disparity within that group, in the aggregate, did not receive

10 anywhere close to sixty or even half of that.  And obviously,

11 Your Honor, that is part of the inequality we want addressed.

12          THE COURT:  Mr. Lazar, is it possible -- your

13 explanation has been helpful.  I'm sure lots of people still

14 have questions raised from it.  But is it possible for you to

15 post an explanation such as you've given me, perhaps with more

16 detail, perhaps not --

17          MR. LAZAR:  Your Honor, I think we actually --

18          THE COURT:  -- on the Epiq web site so that it would

19 be available to -- because there, yes, many of the letters in

20 the stack I have raise questions about what the CME has done or

21 not done, and maybe I missed it when I looked at the web site.

22          MR. KOBAK:  I think so.

23          THE COURT:  Is it there Mr. Kobak?

24          MR. KOBAK:  I think it's there, but we'd be happy to

25 post it if it's not.
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1          MR. LAZAR:  Either that, Your Honor, or if we get out

2 of here early enough, we may actually be able to put together a

3 pleading relating to tomorrow's motion that will lay some of

4 this out in more detail.

5          THE COURT:  Okay.

6          MR. LAZAR:  The second thing that happened, Your

7 Honor, that a lot of these letters are about is after these

8 positions were transferred, the cash was still frozen for a few

9 days as there was a true-up.  This had to do with the way that

10 the positions were allocated, and I’m going to use an overly

11 simplistic example.  Let's say we transferred two options to an

12 FCM; one was a long and one was a short, and they netted down

13 to roughly zero; so there was zero margin associated with that

14 but it went to two different accounts.  The person who got the

15 long position got a hundred percent of his value because it's a

16 long, it's in the money, no margin needed for that.  The person

17 with the short position got no collateral because the net

18 amount transferred was zero.  We recognized that this was going

19 to be a problem, and for that reason, the clearinghouse

20 permitted provisional credits to customer accounts starting

21 last Monday but did not permit cash to be withdrawn from the

22 accounts until this was all trued up.

23          As a result of those transfers, a significant number

24 of deficit accounts were also created at MF Global.  Again, let

25 me use the long option example.  If the option has value and
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1 it's transferred out to another firm but they had a negative

2 cash balance, the cash balance stayed behind, it's a negative,

3 and so the customer actually got a windfall to the detriment of

4 other customers.  And so the process for the last week involved

5 the Mercantile Exchange, in cooperation with the trustee and

6 others, coordinating an effort to actually match customer

7 balances at MF Global against what they received at the other

8 firms, make sure no one got a windfall, redistribute it among

9 customers equitably, and in fact, returning to the trustee the

10 amount of any deficit accounts so that those all go down to

11 zero.  And I think we'll be sending about 150 million dollars

12 back to the trustee, as a result.

13          THE COURT:  Okay.

14          MR. LAZAR:  The reason I went through this whole story

15 is, at this point in time, Your Honor, as a result of that

16 reconciliation process, we believe we're going to be in a

17 position shortly to be able to provide to the trustee a

18 relatively complete accounting of what every customer got at

19 their new firm in terms of positions, and how much cash each

20 and every one of them got.  In a perfect world, the trustee

21 will be able to take that data, dump it back into MF Global's

22 system, and compute how much every customer's gotten to date

23 and how much more they need to get to get to sixty cents.  And

24 we recognize that there's going to be issues with that, that

25 there might be some errors in there, and that is the fourth
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1 thing we did, which is this guarantee, Your Honor, and that is,

2 the Chicago Mercantile Exchange has offered a guarantee of up

3 to 250 million dollars to the extent there are errors, and

4 customers, in connection with an expedited interim

5 distribution, in fact get more than they deserve, the basic

6 concept being if that's the case, we'll try to get back from

7 the customer, but if not, the Mercantile Exchange will provide

8 the comfort to the trustee that will permit him to make those

9 distributions.

10          Your Honor, we're happy to hear that the trustee is

11 open and considering interim distributions, still.  It is

12 critical for, especially the more extreme examples that I gave

13 you, people with small commodities positions and large cash

14 balances or people who, in fact, liquidated down their

15 positions to zero and have their cash balances trapped, that

16 they be treated equally with everyone else, and we're hopeful

17 that the information we're about to provide the trustee,

18 together with the debtors' books and records will, in fact,

19 enable him to make an interim distribution and equalizing

20 distribution to all creditors.

21          THE COURT:  And when is it you expect to be able to

22 give that information to the trustee?

23          MR. LAZAR:  We have been working twenty-four hours a

24 day.  I believe -- it was supposed to go over today, so at

25 least the preliminary information.  There was still one firm, I
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1 believe, when I last checked, that we're reconciling, so there

2 may be some trailing information, but it is days, not weeks.

3          THE COURT:  Thank you, Mr. Lazar.

4          MR. LAZAR:  Thank you, Your Honor.

5          THE COURT:  Okay, who else in the courtroom wants to

6 be heard?

7          MR. BUTLER:  Good afternoon, Your Honor.  My name is

8 Timothy Butler, Tibbetts Keating & Butler.  And just for the

9 record, the Butler motion refers to my younger brother, not to

10 myself.

11          I appreciate all the effort that has gone in by all

12 the counsel in this case.  I had wonderful responses --

13          THE COURT:  Your motion's on the 22nd, so I mean, I'm

14 happy to hear you now, but your motion is calendared for the

15 22nd.

16          MR. BUTLER:  The motion, though, that's brought on,

17 the emergency that's on for tomorrow overlaps with my motion,

18 and the other motions that are filed, I think, all overlap with

19 the emergency motion that's on for tomorrow for the expedited

20 relief because we seek the same relief that the trustee is

21 hopefully going to --

22          THE COURT:  Guess what?  You're not getting your money

23 tomorrow.

24          MR. BUTLER:  No, what I would like is an opportunity

25 to have discussion with the trustee to be able to discuss that
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1 issue and spend the day --

2          THE COURT:  There he is.

3          MR. BUTLER:  Well, I called him earlier today just to

4 discuss that issue, but I think that instead of -- I’m sure

5 you're going to get a lot of objections overnight saying why

6 can't we have time to discuss this, there are issues about what

7 they're trying to do.  And I think we --

8          THE COURT:  You don’t want them to trans --

9          MR. BUTLER:  I do.

10          THE COURT:  You don't want to authorize the

11 transfer -- another bulk transfer of accounts?  Are you

12 serious?

13          MR. BUTLER:  I do.  I do want them to do it, but I

14 have questions about it that I think can be worked out that --

15          THE COURT:  Look, it's been clear from day one that

16 not all issues in this case can be resolved at one time.  The

17 effort, appropriately, has been to try and facilitate a return

18 of money or property to as many customers as possible as soon

19 as possible.  I said when I approved the first bulk transfer

20 that I recognized that it -- and counsel, Mr. Kobak said this

21 is not a perfect solution.  Okay?  It's not.  I immediately,

22 after approving it, a day or two later, got an emergency

23 motion.  I wrote a short opinion to deal with it.  Basically,

24 it's not a perfect solution.  In my view, the statute doesn't

25 require a perfect solution.  It doesn't require a solution for
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1 every person at the same time.  The goal of the trustee, of the

2 CFTC, of SIPC, of the CME has been as quickly as possible, to

3 get a distribution as large as possible to or for the benefit

4 of customers who, very unfortunately, found themselves trapped

5 with MF Global Inc.  So I don't have a lot of patience to hear

6 this motion's no good because it doesn't deal with my problem.

7          MR. BUTLER:  That's not my point.  My point is that we

8 could possible come to a global solution of all these motions

9 if the parties are going to be together tomorrow anyway and

10 work out something that --

11          THE COURT:  Okay.

12          MR. BUTLER:  -- that answers all the question.

13          THE COURT:  Mr. Butler, I will hear the motion

14 tomorrow.  Meet with -- if you want to meet with the trustee,

15 if you think you've got a solution that's better than the one

16 they proposed in the motion, you raise it with them.  You can

17 come to the hearing; you can raise any objections you have.

18 But I made clear the first time this issue came up, and nothing

19 I have seen so far -- and I've read every one of these

20 objections that've been filed or letters or complaints or

21 issues has changed my mind that the most practical solution

22 possible needs to be worked out, even if it doesn't solve every

23 problem.

24          At the end of the day, the objective is to have a

25 ratable distribution to all customers.  The reality is, there
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1 is going to be a time delay in some people receiving it.  I'm

2 sorry for that, but that's the reality.

3          So come tomorrow.  You want to be heard, you'll be

4 heard.  But -- and you've got a motion on for next week, but I

5 don't want to -- if you want, you can come, you can say

6 anything you want on the record tomorrow, but I'll tell you

7 right now, your argument that if I'm not -- if my clients

8 aren't treated right now as well as the people who'll be

9 covered by this second bulk transfer motion, that's not a

10 winning argument.

11          MR. BUTLER:  That's not my point, Your Honor.  My

12 point is that possibly, the parties can work it all out for

13 everyone's benefit, and --

14          THE COURT:  If it isn't worked out for tomorrow -- I'm

15 not going to hear any more of it for now.  If it can't get

16 worked out for tomorrow, maybe it'll be for the third motion.

17 I'm willing to schedule things rapidly, but I’m not going to

18 slow this down.  There are people who very much need to recover

19 as much of their money or property as they can as soon as

20 possible.  That's what I think the trustee's been trying to

21 facilitate, and that's what I’m hearing is the second bulk

22 transfer motion, appropriately on an expedited basis because

23 people want their money as soon as they can get it.

24          If you can convince the trustee by tomorrow there's a

25 global solution, I'm sure I'll be happy to hear about it, and
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1 if you can't do it for tomorrow, then try and get it for the

2 next one and we'll get it on quickly.

3          MR. BUTLER:  We support giving as much money back to

4 as many people as possible.

5          THE COURT:  Okay, I've got some more people who want

6 to be heard; it's getting late.

7          Okay, who wants to be heard next in the courtroom?

8          MS. PONTO:  Thank you, Your Honor.  Geraldine Ponto,

9 Baker & Hostetler on behalf of commodities customer Bimbo

10 Fudzin (ph.) and Bimbo Hungary & Company (ph.).

11          Your Honor, in light of the fact that Your Honor

12 adjourned the motion with respect to the parallel claims

13 process to November 22, I would like the opportunity to

14 participate in the meet and confer tomorrow if my client so

15 chooses.  Due to the short notice --

16          THE COURT:  Let Mr. Kobak know, and you'll -- that

17 meeting's got to go forward tomorrow because they're going to

18 have to file a reply, to the extent they need to, quickly.  So

19 go ahead, you talk to -- anybody who thinks that they

20 appropriately ought to be included, Mr. Kobak, I'm sure you'll

21 try and accommodate that.

22          MR. KOBAK:  Well, anyone is welcome.  I guess we'll

23 distribute a call-in number or something so people -- in an e-

24 mail so people can let us know.

25          THE COURT:  Okay, thank you, Mr. Kobak.
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1          All right, who else wants to be heard in the

2 courtroom?

3          MR. KOUTOULAS:  Thank you, Your Honor.  This is James

4 Koutoulas, and I come to you today on a pro bono basis on

5 behalf of 7,000 --

6          THE COURT:  Everybody seems to want you on a

7 committee, but the -- I don’t pick committees.  The U.S.

8 Trustee picks the committee for MF Global Holdings, and for the

9 broker-dealer, there's a motion that Stroock filed for the

10 appointment of a committee.  That's on, I think, for the 22nd,

11 as well.

12          MR. KOUTOULAS:  Yes, Your Honor.  And we would like to

13 speak with Stroock and the U.S. Trustee --

14          THE COURT:  Nobody's stopping you to speak with

15 anybody.  You don't need an order from me to speak to people.

16          MR. KOUTOULAS:  Understood, Your Honor.  I stand here

17 before you right now to commend your efforts and the trustee's

18 efforts to expedite this process.  We like the initial approach

19 taken by the trustee and I'd like to offer my services, again,

20 on a pro bono basis, to the trustee as my day job isn't an

21 attorney.  My day job is the head of a commodity trading

22 advisor and I'm an experienced computer programmer and

23 operation professional, and I would like to propose some

24 technological solutions that I think would aid the trustee in

25 achieving Your Honor's goal of the prompt return of as much
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1 fund as possible to as many funds as possible -- or, as many

2 customers as possible, excuse me, Your Honor.

3          Your Honor, I would also -- I do have one question

4 that I haven't seen stipulate anywhere, and that is the sixty

5 percent number seems to be the target for different customers,

6 whereas I have read, and please, Your Honor, correct me if

7 you're wrong, that 88.4 percent has been the number that has

8 been put out there that is fully accounted for.  So I'm

9 wondering --

10          THE COURT:  Mr. Koutoulas, go ahead and speak with the

11 trustee's counsel, and maybe you can get answers to your

12 questions, okay?

13          MR. KOUTOULAS:  Thank you, Your Honor.

14          THE COURT:  Thank you, Mr. Koutoulas.

15          MR. KOUTOULAS:  And Your Honor, may I say --

16          THE COURT:  Go ahead.

17          MR. KOUTOULAS:  -- a couple more things?

18          THE COURT:  Yeah, go ahead.

19          MR. KOUTOULAS:  I do also want to speak in regards to

20 the representative from the CFTC who spoke earlier.

21          THE COURT:  Mr. Wasserman.

22          MR. KOUTOULAS:  Mr. Wasserman.  And we would like to

23 say that we respectfully disagree with the CFTC's position that

24 in the event of any shortfall, that customers should receive a

25 pro rate reduction in their customer property and in
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1 conjunction with the 059 Holdings case, we think that the

2 customers potentially have clawback rights here.

3          THE COURT:  Okay, that's not on my calendar for today.

4 It may well be an issue that comes up.  Mr. Wasserman said what

5 he said; it doesn't relate to anything I have to decide today.

6 So there'll be another day.

7          MR. KOUTOULAS:  Understood, Your Honor.

8          THE COURT:  All right, thank you, Mr. Koutoulas.

9          MR. KOUTOULAS:  Thank you very much.

10          THE COURT:  Anyone else in the courtroom?

11          Well, let me hear from other people first, MR. Kobak.

12          You want to be heard, counsel?

13          MR. EDELMAN:  Yes, Your Honor.

14          Good afternoon, my name is Michael Edelman from Vedder

15 Price, and we represent Dearborn Capital Management and what

16 we've styled ourselves as the segregated account holders, and

17 we appreciate Your Honor granting the expedited motion to be

18 heard on the 22nd.

19          Just as a procedural matter, is the Court going to be

20 entering the scheduling order?

21          THE COURT:  No, I've dealt with it right now.  I've

22 ordered it on the record, and Mr. Kobak agreed that the trustee

23 will respond to your motion by Monday at noon and it'll be

24 heard on the 22nd.

25          MR. EDELMAN:  Once again, we --
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1          THE COURT:  It was my preference, if it was possible,

2 and the trustee has facilitated it, you raised arguments that

3 hadn't been raised in the Butler motion.  They do relate to the

4 same broader issue.  It's helpful to be able for the Court to

5 deal with it at one time.  So you will -- the briefing's been

6 taken care of; your hearing will be held on the 22nd.

7          MR. EDELMAN:  We appreciate that.

8          THE COURT:  Thank you very much.

9          MR. EDELMAN:  Thank you.

10          THE COURT:  All right, anyone on the telephone?

11          MR. HAYES:  Your Honor, Dion Hayes with McGuireWoods

12 on behalf of Virginia Power Energy Marketing and certain

13 affiliates.

14          We'd like to participate in Mr. Kobak's meeting; we'll

15 talk with him separately about that.  And Your Honor, I take it

16 because of the shortness of the notice for the claims

17 procedures motion, as it was set for today, that Your Honor

18 will hear any unresolved objections next Tuesday with respect

19 to that motion, whether or not an objection was filed today?

20          THE COURT:  Well, if you -- when you meet and confer

21 tomorrow, if you partici -- whether or not you participate in

22 that, if you have an objection that's not covered by what's

23 already been filed, you'd better file that by the end of the

24 day Friday.

25          MR. HAYES:  All right, thank you, Your Honor.
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1          THE COURT:  By 5 p.m. Friday, just so we're clear.

2 Anybody who wants to file a written objection -- I don't need

3 "me, too" objections, okay?  If you have something new you want

4 to raise, go ahead and do it, but I've read whatever's been

5 filed already.  I will read it again.  But don't feel obligated

6 to file a piece of paper.  I will listen to you at the argument

7 without having seen any more.

8          Anybody else on the telephone?

9          All right, Mr. Kobak.

10          MR. KOBAK:  Your Honor, James Kobak.  I just want to

11 make it -- I thought I said this earlier in my remarks, but the

12 press and other people have reported this figure that it's a

13 ten or eleven or a twenty percent shortfall.  We don't know

14 that.  No one knows that.  Our lives would be a lot easier if

15 we knew that the amount was eight-nine percent.  We do not know

16 that.  The trustee has never released that figure or any other

17 figure because we just don't know the answer.

18          THE COURT:  Thank you, Mr. Kobak.

19          MR. KOBAK:  Thank you.

20          THE COURT:  All right, anyone else wish to be heard

21 with respect to the SIPA proceeding?

22          We're adjourned.  See you tomorrow morning.  Thank you

23 very much, everybody.

24      (Whereupon these proceedings were concluded at 5:26 PM)

25
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