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1                     P R O C E E D I N G S

2           THE COURT:  All right.  Please be seated.  We're

3 here in MF Global Inc., number 11-02790, and MF Global

4 Holdings Ltd., 11-15059.

5           Mr. Aufses, are you -- who's going argue?

6           MR. KOBAK:  Good morning, Your Honor.  James

7 Kobak.

8           I just wanted to note everything on our calendar

9 except Mr. Aufses' and the others' motions is adjourned.

10           THE COURT:  Yes.

11           MR. KOBAK:  And I believe Mr. Larosa is on the

12 phone in the event that the Court has any questions.

13           THE COURT:  All right.  Thank you very much.

14           MR. KOBAK:  Thank you.

15           THE COURT:  Mr. Aufses.

16           MR. AUFSES:  Good morning, Your Honor.  Arthur

17 Aufses, Kramer Levin Naftalis & Frankel for the individual

18 insureds today.

19           Your Honor, you gave us a job to do, you made it

20 very clear what should --

21           THE COURT:  I thought it was the last time I was

22 going to see you too, but --

23           MR. AUFSES:  Well, and we're hoping that it may

24 be.

25           THE COURT:  I doubt it.
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1           MR. AUFSES:  We're trying as hard as we can to

2 have it be that.

3           We took to heart what you told us to do and we've

4 worked very hard over a number of months to do it.

5           The insurers and we talked to the SIPA Trustee,

6 the SIPA Trustee talked to the plan administrator, the plan

7 administrator communicated with the -- with the insurers.

8 We made a lot of progress and we came to an understanding

9 that we present to you in the form of the motion.

10           What the insurers and we and the SIPA Trustee

11 agreed to was a proposal of extending the soft cap by seven

12 and a half million dollars and to increase the reporting to

13 provide much closer to real-time reporting of not just the

14 amounts that are paid but the amounts that are billed.  And

15 that's the proposal that we make.

16           The SIPA Trustee authorized us to tell Your Honor

17 that that's reasonable and they are not opposing the motion.

18           THE COURT:  Yes, I guess that's accurate, they're

19 not opposing the motion, but they took no position with --

20 well it was a rather odd response, let me it put it that

21 way.

22           MR. AUFSES:  I think the key, Your Honor, is what

23 I said, they're not opposing it and they authorized us to

24 tell you that it's reasonable.

25           And I think that the reason that they came to that
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1 view was the fact that this really is a compromise.  That is

2 to say there were a number of factors that went into this

3 proposal, and much of -- much of that is really not in

4 dispute among the parties.

5           So, for example, this reflects the fact that

6 everyone understands that the E&O insurance is a key element

7 of the -- of the insurance program here, it's a key part of

8 the defense of the insureds.  Now they just cannot rely

9 entirely on the D&O.

10           Second, there are about a million and a half

11 dollars in bills that were reviewed and approved but have

12 not been paid out of the E&O because the soft cap on the E&O

13 had been reached.

14           Third, as we all recognize, the goal here was to

15 avoid having to come back too soon and preferably to set up

16 an arrangement which would prevent -- which would eliminate

17 the need from coming back at all.

18           Fourth, everyone recognizes that the litigation in

19 the MDL is becoming more active.

20           THE COURT:  How many depositions have been taken

21 so far?

22           MR. AUFSES:  None, but there are depositions --

23           THE COURT:  How long has the case been going on?

24           MR. AUFSES:  Since early 2012, late 2011.

25           THE COURT:  Have depositions been scheduled?
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1           MR. AUFSES:  Depositions have been noticed on the

2 class certification motions in both the securities class

3 action and the customer class action, and all of the

4 plaintiffs have said that they want to start taking party

5 depositions --

6           THE COURT:  What's the total amount --

7           MR. AUFSES:  -- in January.

8           THE COURT:  -- that's been reimbursed by the

9 insurers so far?

10           MR. AUFSES:  Well we hit the soft cap of --

11           THE COURT:  No, total.  For D&O, E&O, what's the

12 total amount that's been reimbursed by the insurers?

13           MR. AUFSES:  $43 million plus --

14           THE COURT:  And not a single deposition has been

15 taken yet.

16           MR. AUFSES:  But on that, Your Honor, you know the

17 law firms that are involved on both sides, you know what the

18 billing rates are, you know what things cost, and just to

19 take as a comparable -- and I'm not criticizing -- but just

20 to take as a comparable in February 2014 the customer

21 representatives' lawyer submitted a load star to the

22 district court for one case, the customer class action, it

23 was in excess of $22 million.  This is what litigation of

24 this complexity costs.  And everyone has been putting in

25 comparable time.
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1           And on that I don't want to belabor the point

2 because we've talked about it before, but there are five

3 different lawsuits asserting essentially four different

4 theories of recoveries for four different plaintiff groups,

5 and I'm talking about the securities class action, the

6 customer class action, which has Sapari (ph) as a 1-A

7 attached to it, the CFTC action, and the litigation

8 trustee's action.  There are 14 different defendants, 4 of

9 us are in more than one of these cases.  One of them is in

10 four, two are in three, three are in two.

11           So we're defending multiple actions on multiple

12 theories, and there is some coordination, but people have

13 been putting in their own document requests on the

14 plaintiffs' side.  As we told you we had to answer the

15 Sapari complaint even though it was very much duplicative of

16 the -- of the customer complaint.

17           THE COURT:  It should have been easy to answer

18 then.

19           MR. AUFSES:  But it was 217 paragraphs.

20           THE COURT:  Word processors are wonderful, you

21 know.

22           MR. AUFSES:  You wouldn't want any of us to make

23 an admission when it should have been a denial.

24           The -- but then we hit the issues that were more

25 contentious.  One was the amount of money, and the other was
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1 the amount of disclosure.  And I'm not going to recite the

2 course of the negotiations in public, but the fact of the

3 matter is that there were real compromises on both issues

4 and both sides started far apart and wound up somewhere in

5 between.  And I will say as we said in our reply that where

6 we wound up was much closer to where the trustees started

7 than where we were.

8           So the amount that we're asking the Court to

9 extend the soft cap by reflects a weighing, a balancing of

10 all of these -- of all of these factors.  The trustee -- the

11 SIPA Trustee believes it's reasonable, we're convinced of

12 it.

13           And in response what -- what the plan

14 administrator and the customers say is all a variant of it's

15 just too much.  And there are a number of things that I want

16 to say in response to that.

17           First, the plan administrator and the customers at

18 this point have no legal interest in the proceeds of the

19 policies.  Their interest is as claimants against the

20 beneficiaries of insurance.  And until they have a judgment

21 they have no legal interest.  And it's for that reason that

22 we believe that the SIPA Trustee has at least as much

23 standing here as they do and should be given at least as

24 much deference.

25           THE COURT:  Ask -- the MF Global Holdings Ltd.,
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1 did it file a claim against the E&O insurance?

2           MR. AUFSES:  I understand that they did, Your

3 Honor.

4           THE COURT:  And unlike the D&O policy there's --

5 policies, plural, there's no priority payments --

6           MR. AUFSES:  Correct.

7           THE COURT:  -- provisions.  And so you would

8 acknowledge, I take it, that both the SIPA Trustee and the

9 plan administrator is a successor in MF Global Holdings Ltd.

10 has claims for recovery from the E&O policies?

11           MR. AUFSES:  Potentially, yes.  Yes, and my point

12 is that --

13           THE COURT:  So when you say that the plan

14 administrator -- you seem to be arguing they have no

15 standing to appear in opposition to your motion.  Doesn't

16 their standing derive from the fact that MG Global Holdings

17 Ltd. wasn't insured under the E&O policies, and subject to

18 satisfying the requirements of establishing its payment has

19 a right to recover under the same policies that you're

20 seeking -- your clients are seeking to cover under?

21           MR. AUFSES:  Potentially.  And that --

22           THE COURT:  So are you seriously arguing that they

23 don't have standing to --

24           MR. AUFSES:  No, no.  I meant standing --

25           THE COURT:  That's what I thought you were saying.
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1           MR. AUFSES:  I'm sorry, Your Honor.  No, I meant

2 standing with a small "s".

3           THE COURT:  Well, I care about the big "S".

4           MR. AUFSES:  Okay.  But my point is that I don't

5 believe that they have any greater say than the SIPA

6 Trustee, and that seemed to be the -- that seemed to be the

7 gist of their reply that the SIPA Trustee is entitled to

8 less deference than they are, and that I do disagree with.

9           Then they say, Your Honor, that we're engaged in

10 scorched earth litigation tactics.  The fact is that we

11 don't have any earth to scorch.  We're former employees of

12 the company.  Here the company is the institution.  They're

13 in control of all of the evidence, they're in control of all

14 of the --

15           THE COURT:  No, they're not.  Come on, Mr. Aufses,

16 you know they're not.  Your clients will all testify at some

17 point I presume, or certainty have the opportunity to

18 testify, and -- look, I -- you can continue your argument,

19 but I understand about the litigation, I understand about

20 the cost of the litigation.  I've written several opinions

21 about the insurance at this point.

22           You haven't disputed that the E&O -- your clients'

23 rights -- they have right, no question about it -- but

24 whereas, you know, in the last opinion when I concluded that

25 I had no further oversight role with respect to the D&O
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1 policies because the estate had no likelihood of recovery

2 from it, that's not true with respect to the E&O policies.

3 That's why you're here.

4           MR. AUFSES:  That's exactly right, Your Honor,

5 and --

6           THE COURT:  So, I understand all that.

7           MR. AUFSES:  Uh-huh.  And that's why I'm focusing

8 on the process that went into the motion and the fact that

9 this is compromised or was a compromise, and that everybody

10 made concessions to get us here.

11           And what concerns me about the position --

12           THE COURT:  But you don't have a deal with the

13 plan administrator.

14           MR. AUFSES:  I don't have a deal with the plan

15 administrator.  We got close, but we didn't get all the way

16 there.  And I'm not going to get drawn into the debate about

17 -- about --

18           THE COURT:  I'm not going to get in the midst of

19 your -- what your negotiations were to try and resolve the

20 matter.

21           MR. AUFSES:  Right.  And I don't intend to air

22 that.  The fact of the matter is that my dealings were

23 principally with the SIPA Trustee.

24           What I do want to say though is that I believe

25 that the proposal of the plan administrator is just too low.
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1 I think that three and a half million dollars doesn't meet

2 the goal that the Court set for the parties, particularly

3 when --

4           THE COURT:  It unfortunately would assure that

5 you'd all be back on my doorstep in the not too distant

6 future.

7           MR. AUFSES:  Exactly.  Exactly.  And if we're

8 going to talk about incentives, I think it -- I think it

9 would provide exactly the wrong incentives for the

10 plaintiffs.

11           THE COURT:  I don't want you to misunderstand that

12 I don't want to -- I don't enjoy seeing and hearing your

13 argument, but --

14           MR. AUFSES:  Thank you.

15           I believe that a number that's that low would

16 provide exactly the wrong incentives for the plaintiffs.  It

17 would encourage them to be intransigent in litigation, to

18 force us to spend more money, really in essence to just to

19 try to run out the clock.

20           And so, I think that -- I think that that just is

21 not a reasonable solution to the problem.

22           THE COURT:  Defendants who spent more than

23 $40 million defending a case and not a single deposition

24 taken -- has been taken have hardly been sitting back

25 browbeaten by the insurers who've paid all that money so
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1 far.

2           MR. AUFSES:  Your Honor, there have been -- and

3 the insurers are here to describe the process for you.

4 They've submitted their examples of their spreadsheets so

5 you see the deduction that is are taken.  Every month those

6 bills are subjected to at least two, I understand really

7 three levels of review.  I see the deductions that come out

8 on my own bills, I know the discounts that my firms and the

9 other firms involved have given.  There really is pressure

10 put on us to keep those bills down.  I wouldn't call it

11 browbeating, no, because we have a cooperative relationship

12 with them and which I think has been to promote efficiency

13 for everyone, but there is definitely vigilance and there is

14 definitely pressure put on us to keep our bills in line in

15 at least two -- three critical respects.

16           One, the billing rates; two, the topic that is we

17 choose to litigate; and three, the number of people that

18 spend time on those matters.

19           And the thing that we just cannot accept, Your

20 Honor, is where we saw the plan administrator going in their

21 last -- in their last paper where they said that the Court

22 should not permit us to be reimbursed for our time spent on

23 this motion.  And I've got a few things that concern me

24 about that.

25           One is, as I said, I really don't think it's their
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1 business to be making judgments about the kinds of things

2 that we litigate in defense of our clients.  If they have a

3 complaint about anything we do there is a way for them to

4 try to get a remedy.  Go to the court in which we made the

5 motion and tell that judge that what we did is improper.

6           But the third thing is it just shows what we've

7 been saying, that this is an attempt to do what you told

8 Sapari two years ago he couldn't do, which was just because

9 you sue a lot of people it doesn't mean you can tie their

10 hands behind their back, and this is what we face every time

11 that we're back before Your Honor.

12           THE COURT:  Ask you this.  Have you tried to have

13 the insurers -- the two stacks, the D&O and E&O --

14 renegotiate how the split is done between D&O and E&O

15 insurance?

16           So as I understand it, and it breaks -- it's --

17 those percentages don't apply across the board because

18 certain things are covered by D&O insurance that don't --

19 the D&O doesn't cover in other actions.

20           But have you tried to get the insurers to -- so

21 that the D&O pays a greater percentage of the defense cost,

22 subject to whatever reservation of rights they want or --

23           MR. AUFSES:  We've not, Your Honor.

24           THE COURT:  Why not?

25           MR. AUFSES:  We just didn't think --

Page 16

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400



1           THE COURT:  I mean there was no -- I didn't set

2 those numbers and it isn't appropriate for me to do that I

3 don't think, but essentially what happened early on in the

4 case, appropriately as happen ins most situations with

5 multiple tiers of insurance, the insurers worked out an

6 arrangement -- whether it was put in writing or not I don't

7 know -- as to how -- who would pay what.  And the result is

8 that what percentage -- overall what percentage of the

9 defense fees have been paid by the D&O, 59 percent?

10           MR. AUFSES:  Well that's the allocation, but 59/41

11 is the allocation, D&O 59, E&O 41 based on the relative size

12 of the towers to begin.  But because a couple of the actions

13 are covered only by the D&O the actual spending to date has

14 been weighted more heavily to the D&O.  I understand most

15 recently it's 72/28.

16           THE COURT:  So why don't you go back to them and

17 say, look, if we're hamstrung in defending the actions it

18 ultimately is going to work against you D&O insurers because

19 if we can't assert all the defenses we want to assert, if we

20 can't hire all the experts we want to hire, you know, the

21 likelihood of an adverse result increases.  So agree to pay

22 us subject to a reservation of rights and larger percentage.

23           Why -- the problem I have is the E&O tower, the

24 plan administrator and the SIPA Trustee have claims against

25 that same insurance, and I'm going to -- the one piece that
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1 was absolutely absent from any of the papers I read is

2 what's happened with that?  This is an issue that's been a

3 subject of some discussion with the Court before and nothing

4 in the papers enlighten me further about it.  But I'll wait

5 to hear from Mr. Kobak about that.

6           I mean I just -- potentially no liability has been

7 established against your clients, but potentially the

8 substantial amount of E&O insurance that remains available

9 is not going to be enough to meet the remaining claims by

10 the plan administrator or the SIPA Trustee.  And so in some

11 ways the issue becomes who's going to bear that risk?  Who's

12 going to -- you know, every dollar you spend may be

13 appropriate, but every dollar you spend is a dollar less

14 that's available to satisfy arguably legitimate claims of

15 others to an insurance tower that they have an equal right

16 to claim under.  Okay?  And what I -- I'll give you a chance

17 to respond, Mr. Aufses.

18           I mean I understand all your arguments, okay, I've

19 been through this insurance stuff too many times already in

20 this, but I want to know what has happened, what is

21 happening, what's going to happen with respect to the claims

22 of the SIPA Trustee and the plan administrator against the

23 E&O insurance?

24           Because you keep turning away, I'm not saying

25 inappropriately -- I still can't understand how much has
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1 been spent when not a single deposition has been taken --

2 but, you know, every dollar that they reimburse is a dollar

3 less available when the magnitude of the potential insurable

4 losses are staggering, far in excess of the amount of D&O

5 that remains available.

6           And so let me hear from -- I'd like to hear from

7 Mr. Kobak next, and I will hear from others, and the

8 insurers want to be heard.

9           I don't doubt that you attempted to negotiate in

10 good faith and thought you had a deal and lo and behold the

11 customer representative doesn't have a direct claim on the

12 insurance, okay.  Consumer representatives do not have a

13 district claim on the insurance.  The plan administrator

14 does --

15           MR. AUFSES:  Uh-huh.

16           THE COURT:  -- have standing therefore.  The SIPA

17 Trustee has standing.  Okay?  That's who I want to hear

18 from.  Okay?

19           MR. AUFSES:  Uh-huh.  Thank you, Your Honor.

20           THE COURT:  Okay.  Thank you.

21           Mr. Kobak?

22           MR. KOBAK:  Yes, James Kobak, Hughes Hubbard &

23 Reed for the trustee.  Thank you, Your Honor.

24           In answer to Your Honor's question we have made a

25 claim against the policy.
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1           THE COURT:  Oh, you made a claim how many years

2 ago?

3           MR. KOBAK:  I don't know if it was years ago, but

4 it was some time ago, and the only response we've gotten is

5 that it's premature for them to acknowledge the claim until

6 they know how the action turns out.

7           So we don't really want to burden --

8           THE COURT:  Is that your position that it's

9 premature for --

10           MR. KOBAK:  No, that's not our position, Your

11 Honor.

12           THE COURT:  So why haven't you done something?

13           MR. KOBAK:  Well we may bring an action, Your

14 Honor.  We frankly didn't want to really burden the estate

15 with unnecessary expense because we don't really see that

16 that action would necessarily get resolved very promptly.

17           With respect to this motion what I really

18 authorized them to say was that we didn't think -- we would

19 not say that the figure as high as 7.5 million was an

20 unreasonable figure.  The way we got there was if you take

21 out the 1.5- that hasn't been reimbursed that leaves another

22 6-.  Based on information we got from them about what they

23 were spending we thought that that would be another 15 to 18

24 months so we wouldn't have to bother the Court anymore.  It

25 seemed like a reasonable period.
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1           Our primary objective frankly is to encourage

2 settlement discussions to continue in the MDL.

3           THE COURT:  Are they?

4           MR. KOBAK:  They are going on, Your Honor.

5 Whether they're getting anywhere I don't know.  But --

6           THE COURT:  Is -- was it judge --

7           MR. KOBAK:  And we also thought that --

8           THE COURT:  -- retired Judge Watson is that who

9 was the mediator?  Is that --

10           MR. KOBAK:  He's a mediator, yes, Your Honor.  And

11 I believe there have been some discussions both before the

12 mediator and apart from that, and obviously I don't want to

13 get into that.

14           THE COURT:  I don't want to know.

15           MR. KOBAK:  We did think the further reporting

16 would be helpful to us because we would get something more

17 in the nature of real-time reporting, so if we thought that

18 the expenses were getting unreasonable that would give us,

19 you know, an ability to try to do something about it.

20 Obviously if the Court were to decide that the figure should

21 be lower than 7.5 million, and I think that Holdings frankly

22 made some good points about even further information, so we

23 clearly suppose those things.

24           THE COURT:  Well what I'm not going do, and would

25 be inappropriate for me to do in my view, I'm not going to
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1 give the plaintiffs the -- more than a peek into how the

2 defendants are -- what they're doing to defend themselves.

3 Okay?  And that part of this fight is -- they're just wrong,

4 okay?  I'm not -- I think to the extent that you have an

5 agreement about reporting I'm not going get into that.

6 That's certainly satisfactory to me.  But I'm very sensitive

7 to the notion of giving the plaintiff in effect a chance to

8 manage or arguably micro manage or complain about what the

9 defendants are doing to defend actions that the plaintiffs

10 brought.  So that part doesn't get any traction with me.

11           MR. KOBAK:  No, I understand that, Your Honor.

12 But --

13           THE COURT:  But the part that I'm -- I have to say

14 that I'm -- the part that bothers me is that you've asserted

15 very substantial claims against the E&O insurance and it

16 doesn't sound like you've advanced the ball one iota in the

17 last several years in making any effort to pursue the claim.

18 And I think that it's clear to me, and I don't think it's

19 been disputed, that the defendants in the pending litigation

20 in the district court are arguably -- or, you know, whether

21 the insurers have a defense to the claims.  I mean they're

22 insureds.  Okay?  Whether there's some defense to the

23 ultimate claim I'll leave for somebody else to figure out.

24 But there they're as much rightful claimants as you are as

25 the SIPA Trustee or the plan administrator, and I guess this
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1 is -- you struck a deal with them, this is more I think an

2 issue that I'd like to hear from the plan administrator

3 about.

4           MR. KOBAK:  Yeah.

5           THE COURT:  I'm not particularly keen on having

6 him say, no, don't pay them the money even though they're

7 insureds when we haven't done anything to pursue our

8 rightful claim against the insurance.

9           MR. KOBAK:  But we have been pursuing the claim,

10 Your Honor, but we have not yet brought a lawsuit.

11           THE COURT:  Okay.

12           MR. KOBAK:  But -- any way, Your Honor --

13           THE COURT:  I don't want to get into the

14 negotiation, but what have you provided to the insurers to

15 support your claim?  Have you been providing them with

16 documents, testimony --

17           MR. KOBAK:  We've provided them with substantial

18 information at their request.

19           THE COURT:  When did you do that?

20           MR. KOBAK:  We've been doing it for some period of

21 time.

22           THE COURT:  When's the last time you provided

23 information to the insurers?

24           MR. KOBAK:  Maybe a year ago, Your Honor.

25           THE COURT:  Really?  That long ago.
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1           MR. KOBAK:  But, Your Honor, they're perfectly on

2 notice on what our claims are.  They know that if we don't

3 get this resolved we will bring a lawsuit against them --

4           THE COURT:  Sure, and they're going to starve you

5 until you're not going to see a penny from them until you --

6 you know, look, that's fine, if the trustee or the plan

7 administrator decides we're happy to sit back or we're not

8 going to do anything until, you know, the numbers are all

9 calculated up at the end of the day fine, that's not for me

10 to say, but I'm also -- I don't mean to be lecturing you

11 about it because you've reached an agreement for now with

12 the defendants.  It's the plan administrator who's

13 objecting.  Not to the payment of any amount, but how much

14 the cap gets increased.  But, you know --

15           MR. KOBAK:  Yeah.

16           THE COURT:  -- the insurers will leave you hanging

17 on a string for the next I don't know how many years.

18           MR. KOBAK:  Well the fact that we've reached this

19 agreement doesn't mean that we would not pursue an action

20 against them.  It is something we have in consideration.

21 It's not going to get decided immediately, and we thought we

22 were better off with a ceiling as to what they were going to

23 spend, which we thought was high, but not unreasonable given

24 the circumstances.  And that's basically the basis for our

25 position.
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1           We also thought it was the position that would

2 most encourage the parties to get together and continue

3 trying to settle the MDL, which to me is the, you know,

4 solution to the whole thing.

5           THE COURT:  I agree with that completely, before

6 they spend another $44 million before a deposition is taken.

7           Let me hear from the plan administrator.

8           MR. KOBAK:  Thank you, Your Honor.

9           THE COURT:  Thank you.

10           MS. WITTSTEIN:  Good morning, Your Honor.  Jane

11 RUE Wittstein from Jones Day here on behalf of MF Global

12 Holdings Ltd. as plan administrator.

13           Your Honor, I appreciate that you already have

14 clearly set out a number of the points that we wanted to

15 make, which are that the E&O policies are in a very

16 different posture than the D&O policies.

17           While Your Honor has lifted the stay as to the D&O

18 policies and so there is no longer any cap or any Court

19 oversight for the spending out of the D&O policies the soft

20 cap remains in effect with respect to the E&O.

21           I also want to state, Your Honor --

22           THE COURT:  Remains in effect and exhausted.

23           MS. WITTSTEIN:  Well it was exhausted in May, and

24 Your Honor, we took very much to heart also your request

25 that we try and work something out.  We aren't going to get
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1 into the back and forth, but the initial offer that was

2 made --

3           THE COURT:  I don't want to know about the back

4 and forth.

5           MS. WITTSTEIN:  -- is, you know, more than at a

6 blank check and we, you know, have been working very closely

7 with the trustee to try and come up with what we think is a

8 reasonable next step.

9           Going to the August 21 hearing Your Honor had

10 directed, while you were taking the D&O motion under

11 consideration, an interim -- you know, a soft cap of

12 55 million.  That would have raised it 11.2 million from the

13 43.8-, and that's where we got our 3.5- number from, which

14 we told the trustee we thought was an absolutely appropriate

15 amount for the next step for the interim soft cap on the E&O

16 side.

17           They could have papered that in September, Your

18 Honor, and then being paid 100 percent of their fees.  They

19 did not elect to think that that was appropriate, they

20 wanted to basically go back to square one and negotiate an

21 E&O only soft cap that from our standpoint was a blank

22 check.

23           And, Your Honor, at the end of the May hearing the

24 two things you said was, you know, you really didn't want to

25 see us again and you did hope we could work this out and
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1 that you weren't going to hamstring them on their defense

2 clause and we heard that, but you also said on the E&Os

3 especially you recognized that there were competing claims

4 on those policies and you weren't going to give them a blank

5 check.  We think the 7.5- is a blank check.

6           That 7.5-, the reason this allocation is important

7 is that that translates into effectively combined aggregate

8 spending of over $70 million.

9           So from our standpoint to be basically saying

10 there's going to be no additional request from them to us --

11           THE COURT:  They didn't say that.

12           MS. WITTSTEIN:  -- to increase the soft cap -- no,

13 that's math, Your Honor, that's the math.  And so from our

14 standpoint that implied ratio, you know, if you do a 75- --

15 I'm sorry -- a 7.5 million increase on the E&O only that

16 translates based on pure math, if your average spending the

17 72.28 percent, that translates into effectively a new

18 combined cap of 70- -- I have the number right here --

19 $7.6 million.  And we think that's outrageously high for

20 there to be absolutely no Court oversight before fees have

21 reached that total aggregate number.

22           And so, yes, we did push back.  We did also try

23 and avoid, you know, bringing this issue back to the Court,

24 and that's the issue that Mr. Aufses referenced in my

25 supplemental declaration, and that they acknowledge in their
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1 reply is that there was an agreement to avoid a motion, you

2 know, we made a best final offer of five million, that we

3 would go to that amount.  That translates, based on this,

4 you know, implied ratio based on the actual spending to a

5 $61.7 million amount of total defense spending.

6           We don't think we were trying to hamstring anybody

7 or try anybody's hands in the defense of this litigation to

8 give them what based on their own burn rate would have been,

9 you know, with a $5 million cap, the 1.5- that they've

10 already spent, plus an additional 3.5-, that based on their

11 burn rate would last them, you know, 12 to 15 months.

12           So --

13           THE COURT:  What's the total amount of E&O that

14 remains available after the payments have been made so far?

15           MS. WITTSTEIN:  Your Honor, I understand that

16 about 15 million has been spent and that the original

17 policies were 157-.

18           THE COURT:  So it's roughly 100 million that

19 remains.

20           MS. WITTSTEIN:  And going quickly --

21           MR. AUFSES:  No, Your Honor, just over

22 140 million.

23           THE COURT:  One hundred and forty million remains.

24 Thank you, Mr. Aufses, I appreciate that.

25           Go ahead, I'm sorry.
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1           MS. WITTSTEIN:  But, Your Honor, that is, as you

2 pointed out, proceeds that we believe are estate property.

3           THE COURT:  And what has the plan administrator

4 done to try and recover on the E&O policies?

5           MS. WITTSTEIN:  Your Honor, I believe that both we

6 and the trustee have been working closely together to

7 analyze the soft denial letter or that -- I don't know if we

8 would call it a soft denial -- but their response to

9 coverage --

10           THE COURT:  And when was that?

11           MS. WITTSTEIN:  -- which came only in July --

12           THE COURT:  When did -- stop.  Stop.  Stop.  Stop.

13 You say in July you received --

14           MS. WITTSTEIN:  Yes.

15           THE COURT:  -- finally received a --

16           MS. WITTSTEIN:  Yes.

17           THE COURT:  And before that what was --

18           MS. WITTSTEIN:  Before that there had been

19 requests for it, been told it was coming, we've been told it

20 was coming, and it hasn't been forthcoming.

21           THE COURT:  Okay.  How many pages long was their

22 reply in July?

23           MS. WITTSTEIN:  I'd say at least four or five.

24           THE COURT:  Four or five.  And it's taken you from

25 July until mid December to analyze a four or five-page
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1 response from the insurers?

2           MS. WITTSTEIN:  Your Honor, there are a number of

3 different --

4           THE COURT:  I bet you I could probably almost

5 quote from memory the list of defenses -- potential defenses

6 that they listed in their response.  They may be valid.  I'm

7 not suggesting that they don't have a good defense to

8 payment.

9           MS. WITTSTEIN:  Your Honor, without getting into

10 negotiations --

11           THE COURT:  So what have you done?  Have you had

12 any discussions or meetings with the E&O insurers' counsel

13 since July?

14           MS. WITTSTEIN:  Well the trustee has certainly

15 been --

16           THE COURT:  No, I'm asking whether the plan

17 administrator --

18           MS. WITTSTEIN:  The plan administrator --

19           THE COURT:  You have a claim, you filed a claim.

20           MS. WITTSTEIN:  Yes.

21           THE COURT:  Or succeeded.  I don't know whether --

22 who would file the claim.  Whether the Chapter 11 Trustee

23 had filed the claim or whether the plan -- you know, or --

24 when was -- when did -- when was the claim filed on behalf

25 of MF Global Holdings Ltd.?
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1           MS. WITTSTEIN:  I'm seeing whether Ms. Feber

2 (ph) --

3           THE COURT:  I remember when -- I mean early in the

4 case I remember asking -- probably the first insurance

5 motion I asked the question about whether, you know, claims

6 had been asserted by any of the debtors.

7           MS. WITTSTEIN:  Right.

8           THE COURT:  I think the first opinion that it

9 hadn't been as of then.

10           MS. WITTSTEIN:  Right, it hadn't been as of the

11 April 2012 opinion and it certainly was by the May hearing,

12 so.

13           THE COURT:  I'm not -- you know, I'm not trying to

14 provoke --

15           MS. WITTSTEIN:  Your Honor, I really --

16           THE COURT:  Stop.  I'm not trying to provoke

17 anybody into filing needless lawsuits, I know I didn't --

18 once asked I think whether there was an arbitration clause

19 and I was told there wasn't.

20           I'm not trying to, you know, generate additional

21 litigation, but in the absence of serious efforts by the

22 SIPA Trustee and the plan administrator to recover while

23 there's $140 million left I find -- I'm rather hard pressed

24 to say that the other insureds, the defendants, who do have

25 a right for their defense costs, and maybe reservation
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1 rights if the insurers are asserted, but they have to, you

2 know, stop collecting while you sit back and don't take a

3 serious effort at getting your issues resolved with the, you

4 know, insurers.

5           So, I don't find that particularly -- I mean I

6 have problems with denying them reasonable relief while, you

7 know, basically it's, well, we'll wait and see what happens.

8 That's essentially what I'm being told.  And that, you know,

9 it ordinarily isn't until the cases are resolved that the

10 insurers finally work out their final agreement, but it

11 doesn't have to be is that way.

12           If they wrote you a check for $140 million and

13 exhausted the insurance the defendants would be hard pressed

14 because their, you know, their policies would be exhausted

15 and that would be it.

16           MS. WITTSTEIN:  Your Honor, I don't want to get

17 into the some of the back and forth with the insurers, but I

18 can assure you that one, we are looking very hard at the

19 different paths that can be taken here.

20           And two, that we don't think in the meantime a

21 $5 million offer on the E&O only cap that translates into if

22 it was a combined cap an additional 17.9 million is

23 hamstringing them in the meantime.

24           And so, you know, we believed that that was a

25 completely appropriate number.  Frankly the 3.5- translates
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1 into a 12.5- combined increase and would take the spending

2 to 56.3 million as a combined aggregate spending.  So that's

3 higher than Your Honor had directed in the August hearing.

4           So we complete apply appreciate that until there

5 are claims that have been resolved on the E&O side we don't

6 have, you know, the right to tell you that you can't

7 continue to allow an incremental modest increase on the soft

8 cap, but we think that effectively what they're saying is to

9 away with it altogether, that a 7.5- --

10           THE COURT:  They didn't say that.

11           MS. WITTSTEIN:  -- by the numbers --

12           THE COURT:  They didn't say that.

13           MS. WITTSTEIN:  -- by the numbers that have just

14 been given that's the last 18 months.

15           THE COURT:  No, stop.  The motion before me

16 doesn't say do away with it completely.

17           MS. WITTSTEIN:  No, but effectively giving a 7.5-

18 increase that would raise aggregate spending to $70 million

19 one would hope would take this to the end of the case.

20           So, you know, and if it doesn't frankly what it

21 means is that every time they come close to as it it's not

22 really acting as a break at all, it just means they come

23 back to this Court.

24           And, Your Honor, we think, you know, effectively

25 the position that the insurers have taken in July first time
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1 they did it in writing is that they think they aren't going

2 to resolve whether or not we do or don't have a valid claim

3 until the MDL is decided, and --

4           THE COURT:  Why am I not surprised that that's the

5 position?

6           MS. WITTSTEIN:  I'm sure you're not surprised by

7 that, and frankly we -- there are two paths to coverage.

8           The one path is through, you know, the insureds

9 and the claims that have been asserted against the insured

10 individual defendants, and the other path is the SIPA

11 Trustee and MFG claims.  Those claims we have been told by

12 the insurance counsel that if we pursue those --

13           THE COURT:  I think Mr. Doody acknowledged --

14           MS. WITTSTEIN:  -- we are risking having --

15           THE COURT:  Stop.

16           MS. WITTSTEIN:  -- them file --

17           THE COURT:  Stop.

18           MS. WITTSTEIN:  -- liquidation proceedings.

19           THE COURT:  Stop.  When I tell you to stop would

20 you please stop --

21           MS. WITTSTEIN:  I'm sorry, Your Honor.

22           THE COURT:  -- speaking?  Not again.  Do you

23 understand?

24           MS. WITTSTEIN:  Yes.

25           THE COURT:  Because you've done it repeatedly.
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1 When I start to speak you stop speaking.

2           At a prior hearing I think Mr. Doody agreed that

3 the estates could recover under the E&O policies even if

4 there was no judgment entered against the -- the individual

5 defendants.  Is that correct, Mr. Doody?  Do you acknowledge

6 that?  That the coverage for the entities does not depend on

7 liability being established for the individuals.  Do you

8 agree?

9           MR. DOODY:  Your Honor, when we had that

10 discussion --

11           THE COURT:  Just identify yourself for the record.

12           MR. DOODY:  I'm sorry.  Stephen Doody from Allen &

13 Overy on behalf of MFG Assurance.

14           And, Your Honor, you did ask that question, and we

15 talked about that in a hypothetical way, and we did agree

16 that it is not the only way to determine coverage and the

17 claim as to see the end of the MDL.  That's not to say that

18 may not be the best way to do it, but --

19           THE COURT:  It may be, but I believe you

20 acknowledged then, and I expect you to acknowledge now, that

21 the estates could recover -- assuming they establish the

22 basis for their claim -- they could recover even if no

23 settlement or judgment results in the MDL proceedings,

24 correct?

25           MR. DOODY:  I do acknowledge that.  Yes, Your
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1 Honor.

2           THE COURT:  Okay.  Thank you.

3           Go ahead, Ms. Wittstein.

4           MS. WITTSTEIN:  I apologize, Your Honor, for not

5 stopping sooner before.

6           So going back to the issue at hand here we think

7 that the $5 million number that we had offered them really

8 should have obviated the need for all of us to be back in

9 front of Your Honor, and we think that the bigger fight, if

10 there ever needed to be one, if we had reached the point

11 where aggregate spending had exceeded $60 million and if we

12 had reached the point where they were bumping up against

13 that new additional soft cap, that that would have been the

14 time to have addressed in more detail whether or not we at

15 that point have taken action.

16           Because I can assure you that we are very

17 seriously considering that now, and it may well happen by

18 the next time we're in front of Your Honor, but those are

19 major decisions about how to move the case forward and

20 require, as Mr. Kobak suggested, you know, out-of-pocket

21 estate spending that we are, you know, simultaneously moving

22 this case forward on multiple tracks and there are

23 discussions in the MDL, and frankly we would hope to avoid

24 having to go through that cost, didn't think it would

25 preserve the assets of the estate if we could avoid that.
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1           THE COURT:  When was the last time that the

2 parties and the MDL were before Magistrate Judge Francis

3 with respect to what's going on in discovery?

4           MS. WITTSTEIN:  Your Honor, there are letters

5 pending before Magistrate Judge Francis right now on a

6 motion to compel and on motions to have the depositions get

7 started, and you know, we believe that that's another

8 situation, Your Honor, where it's not before this Court, but

9 it obviously impacts what's happening here.

10           We believe that the plaintiffs are anxious to get

11 the depositions moving on that and that the defendants are

12 engaging in stall tactics, and that's an issue that's

13 presently going to be pending in front of --

14           THE COURT:  That's for Magistrate Judge Francis or

15 Judge Marrero to deal with.

16           MS. WITTSTEIN:  That's right, Your Honor, and

17 that's pending in front of them with opposing letter briefs

18 right now.

19           THE COURT:  All right.  Anything else you want to

20 add?

21           MS. WITTSTEIN:  Your Honor, I just think that it's

22 important to understand that with respect to the reporting

23 requirements we think they serve an important purpose, but

24 we don't think that they eliminate the need for the soft

25 cap, we think that the soft cap is the only means for this
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1 Court to continue to have some oversight of the process.

2           And frankly, I want to reiterate one more thing

3 again, which is that, you know, the April 2002 (sic) rule

4 said that you were doing the soft cap of $30 million, which

5 we've obviously long since blown past, for defense costs is

6 appropriate, subject to further adjustment either by

7 agreement among the SIPA Trustee, Chapter 11 Trustee, MFG

8 Assurance and U.S. Specialty, or further order of the Court.

9           We did agree to an increase, you know, first of

10 3.5- and then of 5 million based on, you know, trying to

11 avoid having is this issue land back in Your Honor's

12 courtroom, and we think that was an extremely reasonable

13 offer.

14           THE COURT:  All right.

15           Who else wants to be heard?

16           MS. WITTSTEIN:  Thank you, Your Honor.

17           THE COURT:  Mr. Doody, you want to be heard?

18           MR. DOODY:  Good morning, again, Your Honor.

19 Stephen Doody from Allen & Overy on behalf of MFG Assurance.

20           I'd like to believe that when I say I don't want

21 to get into the back and forth that we actually won't talk

22 about it.

23           THE COURT:  Correct.

24           MR. DOODY:  I just wanted to address a couple of

25 the points that have come along in the discussion and see if
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1 I can take an opportunity to address them.

2           One thing that Your Honor has asked about is

3 depositions, and I don't have the full chapter and verse on

4 it, but --

5           THE COURT:  Well that's not the sine qua non of

6 the district court litigation proceeding, but each time

7 you're all before me I ask that same question, have there

8 been any depositions yet, and each time I get the same

9 answer, no, there have not been any depositions.  You know,

10 some day maybe there'll be some depositions, I don't know,

11 or hopefully a settlement.

12           MR. DOODY:  Yes, Your Honor, the settlement would

13 be best for all.

14           But in terms of the depositions where the

15 depositions did occur was in the regulatory environment.  I

16 don't have again exact numbers, but I believe that of the

17 amounts spent out of the E&O policy about half of it was

18 spent in the regulatory environment before you even hit the

19 MDL.  The depositions were taken there.

20           So I think that it just helps to sort of scope the

21 understanding of the MDL cost a bit.

22           THE COURT:  It doesn't change the fact that -- you

23 know, I've read each of Judge Marrero's decisions in the

24 MDL, I haven't spoken with Judge Francis about this in some

25 time, I do intend to call him.  We don't discuss the
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1 substance of the case, we just discuss the procedural as

2 aspects, and you know, and what's happening.  Just assure

3 that we don't discuss the substance.

4           I have no doubt that the insurers want as little

5 as possible spent from the policies, and that's completely

6 appropriate.  I'm not suggesting otherwise.  And I'm sure

7 defendants' counsel would disagree with the sticker shock in

8 my reaction about how much has been spent in defending the

9 cases so far when seemingly the real action hasn't started

10 yet.  So -- and I don't question that -- I don't doubt that

11 the insurers scrutinize the bills, scrutinize the rates,

12 satisfy themselves that the expenditures appear to be

13 appropriate.

14           The insurers haven't written a blank check, so

15 that part I fully -- and I have -- I really don't question

16 that you and the other insurers' counsel have taken their

17 roles seriously.

18           So you could tell from my questions to Mr. Kobak

19 and Ms. Wittstein that the bigger problem I have is the

20 estates have claims on the policy but absolutely nothing

21 happens about -- you know, the only thing that happens is

22 the amount of available insurance to cover extraordinarily

23 large claims keeps going down, down, down, and the insurers

24 are very happy to wait until the dust settles and everything

25 is done before you reckon with the estates' claims.  I find
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1 that very unsatisfactory.  Unsatisfactory.

2           Go ahead.

3           MR. DOODY:  Thank you, Your Honor.  And I can move

4 on to the next point.

5           THE COURT:  Go ahead.

6           MR. DOODY:  Point taken.

7           On the allocation, Your Honor, I wanted to make

8 sure it was clear that the allocation agreed was set up

9 front, it was set pursuant to a way that it's done in the

10 insurance world.  You can look at, you know, Hornbook and --

11           THE COURT:  I'm familiar with it from my prior

12 practice experience, you know, but we now find -- you find

13 -- the insurers find themselves in a situation where, you

14 know, the Court has at least removed itself from the

15 oversight of the D&O policy, for the reasons I set forth in

16 an opinion, but there remains in place the soft cap on E&O

17 which is now topped out.  And so hence I asked the question

18 of Mr. Aufses, well have you gone back to the insurers in

19 light of the current circumstances to get them to see if you

20 could get them to adjust the split, subject to reservation

21 of rights and settling up at the end of the day, but --

22           MR. DOODY:  And, yes --

23           THE COURT:  -- why haven't you done that?

24           MR. DOODY:  I'm sorry, Your Honor.  Have you

25 finished?
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1           THE COURT:  Go ahead.

2           MR. DOODY:  Thank you.

3           We have right from the get go said that there

4 would be an allocation at the end.

5           There is -- even with a good relationship there is

6 a tension between the D&O and the E&O as to which should

7 cover, and we don't think it's the most efficient thing to

8 try to adjust it every time we see some tweak in it, which

9 is why we have the back end.

10           THE COURT:  Well it's more -- it's more than a

11 tweak.  The major case development was that I remove the

12 issue of the soft cap from the D&O, it remains with respect

13 to the E&O.  That's not a tweak, that's a major case

14 development.

15           MR. DOODY:  I agree that is a major case

16 development with respect to the use of the policies, but

17 what I'm referring to is in the MDL itself as the claims

18 shift in the MDL would that cause reallocation of the -- of

19 the allocation?  Excuse me for the redundancy, but we didn't

20 think that there's enough information at this point to make

21 that type of determination and so we again have this back-

22 end allocation true up that is available for that.  So

23 that's the approach to it.

24           And as I think has come out is that the allocation

25 for all intents and purposes right now is 28 percent E&O
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1 because of the way the D&O -- strictly D&O only is taken off

2 the top before you get to the allocation.

3           THE COURT:  All right.

4           MR. DOODY:  With respect to the no priority of

5 payment clause, Your Honor, we've had a discussion about

6 that before, but I'd like to elaborate on that if I could.

7           Priority payment clauses are what you would find

8 in D&O policies and not in E&O policies.  And I don't

9 profess to have seen every E&O policy, but I've certainly

10 talked -- I've certainly seen a lot of them and I've talked

11 to a lot of people -- not a lot -- I've talked to people who

12 do this every single day and they just say that's not what

13 you'd expect to see in an E&O policy.

14           THE COURT:  But what that means is if -- if the

15 insurers reached an agreement with the two estates that they

16 have an allowable claim of $100 million against the policies

17 and the insurers wrote the check for $100 million and

18 there's $40 million left today, hat's the max that the

19 individual insurers could recover, correct?

20           MR. DOODY:  Certainly limited to the policy limit,

21 Your Honor, and what's left on the limits.

22           THE COURT:  Right.  So if there was -- if there

23 was an agreement today or a Court determination today, if

24 there had been a lawsuit between the SIPA Trustee and the

25 plan administrator and the E&O insurers and a determination
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1 made they had a valid claim for $140 million, pay up, pay

2 up, the policies are exhausted.  The individuals are left

3 high and dry at that point, correct?

4           MR. DOODY:  I'm not sure I understand the

5 question, but we basically --

6           THE COURT:  Well it's the point about the priority

7 of payment.  It's we don't wait to see how much the

8 individuals ultimately might be entitled to claim against

9 the policies.

10           If a valid claim is recognized, enforced, and paid

11 and it exhausts the insurance and that payment goes to the

12 estates that's it, the insurance is exhausted and the

13 individual insureds that's it for them, they can't claim

14 against the E&O at that point.  Do you agree?

15           MR. DOODY:  Well, Your Honor, the -- what the

16 individual insureds have gotten to date is an advance, and

17 the policy is clear that the advance comes --

18           THE COURT:  And once the policy proceeds are

19 exhausted they don't get anymore advances.

20           MR. DOODY:  That would be true, but the construct

21 that Your Honor was describing, if I understand it

22 correctly, is that would there be money available in the

23 policy after that?  Let's say the 140-, once -- if that 140-

24 was insufficient -- and now Mr. Aufses may not be happy to

25 hear this -- but that is an advance and there is an
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1 opportunity to reel money back.  So that would be another

2 possibility.

3           THE COURT:  Okay.  So but if the two estates

4 agreed, all right, we actually have a claim for 200- or 500-

5 , or however many hundreds of millions of dollars, we'll

6 limit it at the 140-, pay us the money, we're not going to

7 seek any recovery from the amounts that have been advanced

8 to the individuals and maybe you'll get in a fight with them

9 whether they were entitled to that in the first instance or

10 not.  This is not a discussion that that's going advance the

11 ball.

12           The only point I make, the reason I go down this

13 line is in the current circumstance every dollar that's paid

14 out for the defense of the individuals under the E&O reduces

15 the available coverage dollar for dollar, and in the

16 meantime there is zero action that I can discern in trying

17 to resolve the estate's claims on the E&O policies.  No ones

18 really seem to be disputing that.

19           You'd like to wait 'til the end of the day and at

20 the end of the day, you know, hopefully there'll be a lot of

21 money left in the insurance, I don't know, not at the burn

22 rate that's going.

23           MR. DOODY:  I'm happy to move along on this

24 point --

25           THE COURT:  Go ahead.
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1           MR. DOODY:  -- if you're --

2           THE COURT:  Please.

3           MR. DOODY:  I would want to correct the record in

4 terms of the reservation of rights letter that went out

5 to --

6           THE COURT:  It's longer than four pages?

7           MR. DOODY:  I think I just counted it and I think

8 it's eight pages.

9           THE COURT:  Okay.

10           MR. DOODY:  But the more important --

11           THE COURT:  That's more of what I'm used to

12 seeing.

13           MR. DOODY:  The more important point, Your Honor,

14 was it happened in August of 2012 -- August 8th, and I have

15 personally had a number of conversations with Holdings about

16 this, and we -- about the reservation of rights letter and

17 what it means.  I don't think that we've been late in

18 providing that.

19           THE COURT:  I don't think anybody suggested that

20 you were late in providing it, I guess -- so what you're

21 telling me is you provided it in August 2012, we're more

22 than two years later, and the ball hasn't been advanced in

23 terms of resolving the estates' claims on the E&O.  Is that

24 a fair statement?

25           MR. DOODY:  It's -- well the qualification I would
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1 have on that, Your Honor, is that the claims are all part of

2 a single occurrence, and as Your Honor and Mr. Kobak agreed,

3 that the MDL is really the source of it, it all happens

4 there --

5           THE COURT:  It's not, but you acknowledge that

6 there does not have to be a settlement or judgment against

7 the individuals for the estates to be able to recover under

8 the policies.

9           MR. DOODY:  I do acknowledge that, Your Honor.

10 What I'm saying is that --

11           THE COURT:  So that makes -- I don't have a doubt

12 that the MDL is important, it's not the lynchpin.

13           MR. DOODY:  The point I'm trying to make, Your

14 Honor, is that that's where the claims are being litigated

15 to the fullest and we'll get the best information, which is

16 why we're tracking them, and of course we are in the

17 mediation trying to settle it as well.

18           I think those are the only points I wanted to

19 address based on the discussion that was had, but of course

20 I'm available for questions, Your Honor.

21           THE COURT:  Thank you very much, Mr. Doody.

22           MR. DOODY:  Thank you.

23           THE COURT:  Anyone else want to be heard?

24           MR. DOODY:  And I hope you enjoy your holiday.

25           THE COURT:  Thank you.  You too, Mr. Doody.
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1           MS. WERNER:  Meredith Werner from Troutman Sanders

2 for the D&0 insurers.

3           I don't know the --

4           THE COURT:  You don't have -- you don't have a dog

5 in this fight.

6           MS. WERNER:  Well, I don't -- yeah, and we just

7 put in our paper to address the allocation issues, and I

8 think you've already addressed the kind of information that

9 we need to be providing about defense costs.

10           So if you have -- the only point I -- additional

11 point I would make about allocating or potentially changing

12 the allocation is that as Mr. Doody said this is Hornbook

13 insurance law, we have two towers of dozens of carriers, no

14 one has -- with different --

15           THE COURT:  A lot of overlap though too.

16           MS. WERNER:  Right.  But they're --

17           THE COURT:  I understand, different policies.

18           MS. WERNER:  -- and they're in different places on

19 each tower --

20           THE COURT:  Right.

21           MS. WERNER:  -- and none of them have objected to

22 the allocation, none of the trustees have ever suggested the

23 allocation is incorrect, the defense counsel hasn't

24 suggested the allocation is incorrect, and from the D&O --

25           THE COURT:  You might hear from them if they're
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1 not -- you know, if they're not collecting on E&O.

2           MS. WERNER:  Well, I'm trying to head that off

3 right now.

4           From the D&O perspective, you know, although there

5 is a soft cap in place on the E&O policies, and we recognize

6 and respect that, that doesn't mean that there's no coverage

7 under the E&O policies.

8           So the D&O carriers would still be taking the

9 position, look, there's coverage available on the E&O

10 policies and it's appropriate to have --

11           THE COURT:  I'm sure the D&O carriers will assert

12 every conceivable defense they can think of, so, you know --

13           MS. WERNER:  Okay.

14           THE COURT:  -- I'm sure you will.  Okay.

15           MS. WERNER:  Unless you have a further question --

16           THE COURT:  I don't.

17           Anybody else wish to be heard?  Briefly,

18 Mr. Aufses.

19           MR. AUFSES:  Yes, very briefly, Your Honor.

20           And just to --

21           THE COURT:  Come up to the microphone so we can --

22           MR. AUFSES:  I don't think there's really any

23 difference between saying that something is reasonable and

24 saying that something is not unreasonable, but I do just

25 want to say that -- that we provided the SIPA Trustee's
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1 lawyers with copies of our -- of our brief, of our original

2 motion where we talked about the -- what we had been

3 authorized to say and they approved that language.

4           THE COURT:  Okay.

5           MR. AUFSES:  And then the other thing is just to

6 reiterate we are very much aware that this asset is wasting

7 and we do everything that we can to protect it.

8           THE COURT:  All right.  What I'm going to do --

9 I'm not ruling on the motion today, but what I am going to

10 do is, Mr. Aufses, submit -- what's the total amount of the

11 outstanding bills that would be paid by D&O?

12           What I'm going to do is enter an order that

13 expands the cap to cover all of the outstanding bills while

14 I take the matter under submission.  Okay?  So it's never

15 been my intention to try and starve the defense of what

16 they're legitimately entitled to.  I want to take some time

17 to think about this.  I intend to speak to Magistrate Judge

18 Francis to get more of an update on what's happening in the

19 MDL.  We don't talk substance, we only talk about status and

20 that sort of thing.

21           But here's what I'm going to ask you to do.  See

22 if you can agree with the other counsel involved.  Prepare

23 an order, you can describe it as an interim order, the

24 motion is granted on an interim basis to the extent of

25 increasing the cap by -- put the figure it.  I understand
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1 it's about one million and a half, I'm sure it's something a

2 little different, but --

3           MR. AUFSES:  Would you like the most current

4 number we have, Your Honor, or --

5           THE COURT:  I will approve -- I assume you should

6 be able to resolve this satisfactorily with the other

7 counsel.  Submit that order and I'll approve it.

8           I'm not deciding the motion other than to the

9 extent of on an interim basis increasing the soft cap by

10 that amount so that outstanding bills that would be paid by

11 E&O will be paid by the E&O while I consider the matter

12 further.  Okay?  All right.

13           The Court is going to take a ten-minutes recess

14 before we continue with the Borders matter.

15           Thank you very much.

16           MR. AUFSES:  Thank you, Your Honor.

17           THE COURT:  Everybody have good holidays.

18      (A chorus of thank you)

19      (Whereupon these proceedings were concluded at 11:28

20 AM)

21

22

23

24

25
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