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1                     P R O C E E D I N G S

2           THE CLERK:  All rise.

3           THE COURT:  All right, please be seated.  We're

4 here in Thielmann versus MF Global Finance USA, et al., it's

5 adversary proceeding number 11-02880.

6           Can I have the appearances, please.

7           MS. HAGER:  Good morning, Your Honor, Melissa

8 Hager from Morrison & Foerster on behalf of the defendants.

9 And with me is my colleague, James Beha.

10           THE COURT:  Thank you.

11           MR. RAISNER:  Good morning, Your Honor, Jack

12 Raisner, Outten & Golden.  I have with me Robert Fisher from

13 our office, and I believe on the phone are Charles Ercole,

14 Mary Olsen, and Lee Moylan, co-counsel.

15           THE COURT:  Okay.  All right.  Who wants to begin?

16 Mr. Raisner?

17           MR. RAISNER:  Yes, I'm up.

18           Your Honor, as you know, we contacted chambers

19 with word that the parties had agreed to a settlement in

20 principal of the certification issue by certifying two

21 subclasses.  One being those associated with MFGI on the one

22 hand and one that is associated with non-MFGI entities on

23 the other hand.

24           We did not wrap our arms around the specifics of

25 that certification, Your Honor, we know that there is a
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1 class definition that we have proposed and that the

2 defendants had already indicated on our call on Thursday

3 with Your Honor that they had some misgivings about the

4 definition and who would be included.

5           We did circulate a draft stipulation to the

6 defendants yesterday, along with a draft proposed order, and

7 so our hope would be that we were able to dialogue on that

8 and try to come up with a mutually acceptable class

9 definition.  And --

10           THE COURT:  I was hoping for all of you that you

11 wouldn't have to work over the weekend to do that, but --

12 so, I wanted to give you a little time to try and get it

13 done.

14           MR. RAISNER:  Yes, Your Honor.  We did speak about

15 trying to do that this week, so it didn't take us that long.

16           Also we tried to get our arms around the trial

17 schedule.  Your Honor had mentioned the -- an objective of

18 having an expeditious trial on the rest of the issues in

19 this case, particularly single employer and the other

20 affirmative defenses.  And tentatively we have looked at a

21 schedule that would have, in the best of all circumstances I

22 think, a trial ready date somewhere late January, and that

23 is contingent at least in plaintiffs' view on being able to

24 have full discovery, particularly on issues that we have

25 already asked for that we were told were beyond the scope of
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1 class certification and some time to digest those and see if

2 we do need anything else.

3           So if that were the case, if we were to get

4 discovery in a -- more promptly than we got it this spring

5 then we would be able to -- we think be able to be at that

6 point in late January.

7           So this is also on the drawing board, and by no

8 means ready for, you know, to bring Your Honor as the final

9 word on that, but hopefully in the next few days we'll be

10 able to work towards that as well if that's okay with the

11 Court.

12           THE COURT:  Give me a sense, if you can, of what

13 merits discovery the plaintiffs want to undertake.

14           MR. RAISNER:  Well at the very least we had asked

15 for the organizational documents, the LLC organizing

16 agreements or whatever corporate bylaws and so forth exist

17 for these entities, along with the board minutes, if any,

18 that relate to the period in question roughly over the past

19 year, but you know, particularly in the summer and fall of

20 2011.

21           So we didn't get any of those, and that's sort of

22 touched on in these cases for kind of knowing where else we

23 may need to go, who we might need to depose, and that would

24 serve two masters.  That could clarify single employer

25 issues, it also might give a window into the affirmative
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1 defenses.

2           Beyond those, as a starting point, it's sort of

3 hard for us to provide a map of who the witnesses would be

4 and what particular document requests are still out there

5 from our original ask and what else we would need.

6           So it's quite possible that some of this ground

7 has already been gone over and that we are in a better

8 position to have this discovery and to narrow it

9 strategically targeted now that we have some better idea of

10 what the old circumstances were and maybe some of these

11 documents have already been teed up and they were just not

12 produced to us but readily can.

13           So that's the expectation that this might be more

14 expeditious than what happened in the spring, which gave us

15 some difficulty to get to trial on this limited issue in six

16 months.  Here we're looking at the entirely of the rest of

17 the case in less than a six-month period, which is very

18 ambitious, but we've heard from both the Court and

19 defendants that this is a high priority and we don't know

20 exactly what is accelerating the urgency of this, but we're

21 happy to also move apace with the Court with the case as we

22 normally like to be and not be cause of any delay.

23           THE COURT:  Okay.  While you're up let me ask you

24 this.  The -- talking about class definitions.

25           When we spoke last week and in the briefing that I
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1 had on class certification the focus -- a focus was on the

2 Oracle database that had approximately 1100 -- as I

3 understand it at least -- approximately 1100 names of what

4 is now being referred to as the MFGI employees and then the

5 non -- about a -- what was it 100 -- 200, excuse me -- 200

6 non-MFGI employees.  And of course as I understand it that

7 database was not a public document, so employees -- I think

8 this was part of your briefing -- that the employees didn't

9 know or wouldn't know or many of them didn't know or

10 wouldn't know how they had been, you know, recorded in the

11 database, and so -- but you have -- I gather the database

12 attaches names to the coding, so for the 1100 who are coded

13 as MFGI you all know who they are.

14           And so in arriving at a class definition it seems

15 to me you can be specific about who the putative class

16 members are for the MFGI -- the subclass and similarly for

17 the other.

18           Is that -- how are you attempting to approach it

19 at this point?  And I'm going let you try and reach an

20 agreement without interjecting myself, I just want to be

21 sure.  I mean you get published a notice that simply

22 referred to anyone coded as MFGI, they wouldn't know if they

23 were or they weren't, if I accept what you had said in your

24 briefing.

25           MR. RAISNER:  Your Honor asks a good question that
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1 we haven't reached in terms of the wording of the notice.

2 That was what we were going to hopefully send to the

3 defendants and are about to.  We have the old notice which

4 didn't speak to subgroups.  Is it better to let people know

5 in which side they are on, under what group they are

6 considered?

7           THE COURT:  How are they supposed to figure out

8 how to opt out if they don't know where they've been

9 categorized?

10           MR. RAISNER:  My reflective answer to that is it's

11 better to tell them because we do have such an objective

12 list, and while in our view that list has nothing to do with

13 who your employer is, we know that it was used.  It was used

14 in order to divide the class with respect to what happened

15 in the terminations, and that's what makes for the

16 commonality.

17           So, I don't see a harm in letting that be the

18 guide for a notice that says more than less on that issue,

19 and I think we would give it a little more thought.  But I

20 can see the virtue of letting everyone know where they are,

21 and I think notice should serve the purpose of giving people

22 more information than less and letting them come to us and

23 letting us explain to them what this is about to help them

24 make a decision whether to opt in or out and do it however

25 they wish.
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1           THE COURT:  All right.  Let me hear from the

2 defendants' counsel and we'll maybe talk some more about

3 this.

4           MR. BEHA:  Good morning, Your Honor, Jim Beha from

5 Morrison & Forester.

6           I don't think we have a tremendous amount to add.

7 They sent us a draft, we have -- of a stipulation yesterday,

8 we have reviewed it, but I don't think we've review it

9 closely enough to have a position.  I'm sure that the

10 reasonable minds on both sides can work virtually all of the

11 issues out.  You know, there's certainly a possibility that

12 there will be one or two that we'll be in a position to

13 raise with you in the next several days.

14           I would -- one thing I would like to say just

15 generally about the scope of discovery that has been

16 conducted thus far versus what remains to be done, and we

17 don't contest there's some additional discovery that remains

18 to be done, and Mr. Raisner referred to certain, you know,

19 corporate documents or materials, and it is true that those

20 are things that we did not produce before and that we will

21 discuss with them what needs to be produced at this stage.

22 But it should be clear, all of the discovery they could

23 possibly want about the actual layoffs themselves, both

24 discovery from the defendants in this case, discovery from

25 Mr. Gum (ph) at FTI Consulting, discovery from the SIPA
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1 Trustee, document production from the SIPA Trustee, 30(b)(6)

2 testimony from the SIPA Trustee, so they received everything

3 about the layoff.  They also received a substantial document

4 production and 30(b)(6) testimony and fact witness testimony

5 regarding sort of the HR function pre-October 31st, 2011 and

6 how things worked across the MF Global entities and how

7 people did come to be employed by one particular legal

8 entity or another, and the flow of funds issue that was

9 identified some months ago by the Court, and you know, how

10 people's payroll was actually funded by the legal entities

11 that employed them.

12           THE COURT:  I --

13           MR. BEHA:  So there's been a tremendous amount of

14 discovery.

15           THE COURT:  In preparing for the class

16 certification hearing I certainly reviewed that evidence

17 that you refer to as the flow of funds, how the payroll

18 account was funded before payroll was made, and so I've seen

19 that -- I've seen a lot of that.

20           MR. BEHA:  And --

21           THE COURT:  Go ahead.

22           MR. BEHA:  I'm sorry.  All I want to do is -- part

23 of the agreement that we reached was predicated on everybody

24 working in good faith on a -- and January 18th was the date

25 that we chose, but obviously we don't presume to tell the
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1 Court when we'll hold the hearing -- but in late January --

2           THE COURT:  I could be busy that day, I'm not

3 sure.

4      (Laughter)

5           MR. BEHA:  And I believe that I heard Mr. Raisner

6 trying to give himself a lot of room to -- a lot of wiggle

7 room as far as January 18th.  And they've had a tremendous

8 amount of discovery, there is limited discovery that remains

9 to be done.  The parties made this agreement based on an

10 understanding of a late January date, and there's no reason

11 why the parties can't do the remaining discovery that needs

12 to be done consistent with that.

13           So we very much would like to have the MFGI issues

14 resolved sooner rather than later for a number of reasons,

15 one of which is that at some point there will no longer be a

16 SIPA estate, and we don't know how that may complicate

17 things.

18           THE COURT:  Sooner --

19           MR. BEHA:  Yes.

20           THE COURT:  -- hopefully rather than later, and

21 Mr. Raisner, you may have heard or seen that I approved the

22 sale of most of the remaining assets of the MFGI estate

23 Chapter 11 to the liquidating trust of the Chapter 11 case,

24 so -- and you know, there's one -- there are a -- very --

25 probably one handful of claims that remain to be resolved.
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1 One is going to be, you know, tried if it's not resolved

2 before.  So it's going to get wrapped up very quickly.

3 That's my intention.

4           MR. BEHA:  So for all sorts of reasons this --

5 Mr. Raisner is correct, this is a priority to get this

6 resolved quickly, but we don't see any reason why this needs

7 to be going out well into 2016, and that could create all

8 sorts of complications.

9           THE COURT:  I don't anticipate this going out well

10 into 2016, to use your phrase.

11           I think that counsel need to sit down and talk

12 more specifically about what discovery needs to be done.  I

13 certainly understand Mr. Raisner's point about the

14 organizational documents and perhaps deposition testimony

15 relating to the organizational structure.

16           So, you know, I commented during our call last

17 week about -- on this issue of who's the employer, and I

18 understand the restrictive side's contentions about it, but

19 at least as to some there is a letter or agreement that

20 would appear to make USA the employer of record.  What the

21 consequences of that is different, okay, you know, remains

22 an issue.  But -- so I certainly understand the

23 organizational structure.  It's been part of the -- in the

24 briefing last week, so I fully understand that.

25           I would just say to you, Mr. Raisner, given what I
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1 know to have been the discovery to date and in what I've

2 seen in preparing for the class certification hearing, it

3 seemed to me that the bulk of the discovery has already been

4 done.  I don't -- I'm not -- look, I'm not prejudging any --

5 you two need to sit down and try and work this out.

6           From prior cases I've not known Mr. Raisner to go

7 off on some fishing expedition on discovery, they're usually

8 pretty targeted and focused on what they want to do in these

9 cases, and I have no reason to believe that that won't be

10 true here either.  Okay?  But I'm not -- you know, this is

11 not a discovery conference.

12           It seems to me -- I'm not looking at my January

13 calendar at this point -- but -- when is probably not -- you

14 know, it's probably pretty wide open at this stage -- let's

15 get this thing done and you'll get a trial quickly.  I don't

16 try to waste a lot of time with scheduling trials.  You

17 know, you'll have to do the pretrial, joint pretrial order

18 and hopefully be able to stipulate as to many or most

19 underlying facts and we'll proceed the way you were going to

20 do for the class certification hearing.  Written direct,

21 written narrative direct, declarants available for cross-

22 examination in court, et cetera, but that's premature to get

23 into that now.

24           Address the issue I raised with Mr. Raisner about

25 the class definitions, because a lot of this seems to focus
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1 on that Oracle 1027 spreadsheet, which was not a public

2 document.  So putative class members wouldn't know how they

3 had been coded within MF Global.

4           MR. BEHA:  Well my understanding, and I hope that

5 Ms. Hager will correct me if I'm wrong, but my understanding

6 is that that list was publicly filed in connection with the

7 SIPA Trustee's vacation pay settlement --

8           THE COURT:  Okay.

9           MR. BEHA:  -- because that was how the class of

10 recoveries in that case was defined.

11           MS. HAGER:  Correct.

12           MR. BEHA:  So we -- I mean they can make reference

13 to that or --

14           THE COURT:  You know, I want a notice -- let me

15 interrupt you.  I want a notice to pretty well stand on its

16 own.  I don't want putative class members to have to go

17 research how they were -- you know, how in some other matter

18 they were coded.  And so let's try and make this clear to

19 the putative class members.  You've been -- this class has

20 been certified, you're a member of this subclass, you have

21 so much time to opt out, et cetera.  I just like it as clear

22 as possible so that class members know, okay, this is where

23 I've been placed, this is what I got to do if I want to opt

24 out, et cetera.  Is that reasonable?

25           MR. BEHA:  That is entirely reasonable, Your
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1 Honor.

2           THE COURT:  Mr. Raisner, are you --

3           MR. RAISNER:  I'm warming up to the idea as you --

4           THE COURT:  I just.

5           MR. RAISNER:  -- requested and I think it makes a

6 lot of sense, and so --

7           THE COURT:  I'll leave it to you to work out the

8 mechanics how you do it, I just don't -- I don't want to get

9 down the road and suddenly have people coming in, I didn't

10 know where I was and what my rights were and what I had to

11 do, et cetera.

12           MR. ERCOLE:  Your Honor, Charles Ercole here.

13           THE COURT:  Go ahead, Mr. Ercole.

14           MR. ERCOLE:  Certainly in other cases where we've

15 had subclasses that should not be a problem, we should be

16 able to tell the 1,000 or so people who were at MFG

17 designated and coded as 202 MFGI and the other people as

18 not.  I think we can certainly work through the language

19 with defendants and make it plain English so that the people

20 can make a reasoned decision about whether to opt in -- or I

21 mean opt out or stay in the case.

22           THE COURT:  Okay.  That's good.  Thanks,

23 Mr. Ercole.

24           So why don't you all -- I don't know, how much --

25 I'm sure you're going to get the class definitions worked
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1 out, you know, and if I need to get involved I will, but --

2 so, I'm willing to give you a reasonable amount of time to

3 do that, because you've got at least months of discovery and

4 trial prep to go, and we ought to get it done reasonably

5 soon.  I think I told my clerks to tell you Wednesday, but

6 that's -- I'm not -- that's not a hard and fast rule.  I'm

7 sure you're going to get this done sooner rather than later,

8 okay?

9           MR. BEHA:  Yes.  Yeah, can we have until the end

10 of the week instead of --

11           THE COURT:  Yes, you can.  Yeah, you absolutely

12 can.  You should be able to get it done by then.  If you

13 can't you'll let me and we'll -- I'd like to get this part

14 resolved, and you know, so notice can be given.  It's not

15 thousands, you know, we're talking about 1100 in one class

16 and 200 approximately on both numbers in the other class,

17 so.

18           I didn't go back to look at the answer to see what

19 affirmative defenses the defendants have asserted.  I

20 probably need to do that.

21           MR. BEHA:  Well, so --

22           THE COURT:  Go ahead, Mr. Beha.

23           MR. BEHA:  -- I mean the chief affirmative

24 defenses are the ones under the statute, which are the

25 faltering company and the unforeseen business circumstances.

Page 18

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

11-02880-mg    Doc 180    Filed 09/18/15    Entered 10/14/15 10:53:39    Main Document   
   Pg 18 of 22



1 And then -- I mean the single employer liability is really

2 an element of them proving their claim, but obviously for a

3 lot of these people it's not an affirmative defense, but a

4 defense is we were not their employer and we did not lay

5 them off, but that's not really an affirmative defense.  But

6 the --

7           THE COURT:  No, I understand that.  We've dealt --

8 we'll deal with that.

9           MR. BEHA:  But the chief affirmative defenses I

10 think are the two -- those two statutory defenses and also a

11 liquidating fiduciary defense.

12           THE COURT:  It hasn't escaped me that USA didn't

13 file for bankruptcy -- didn't file its petition until what,

14 March 2nd of 2012 --

15           MR. BEHA:  That's correct, Your Honor.

16           THE COURT:  -- when the other defendants filed on

17 October 31st, 2011.

18           MR. BEHA:  That's correct, Your Honor.

19           THE COURT:  So -- but I commented last week and --

20 in our call and I think I pointed to the Dewey opinion or I

21 certainly made the point there that the law -- the

22 applicable law -- a WARN act claim is a claim seeking

23 equitable relief and that the Court retains discretion to

24 reduce the amount of an award in the event of good faith.

25 I'm not getting into it now how that needs to be
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1 characterized, but I want to be sure that if that's an issue

2 that's going to be raised you're all focused on whatever

3 discovery and preparation you need to do with respect to

4 that issue as well.

5           I guess what I would ask you to do is get a date

6 from my courtroom deputy for a case management conference in

7 late September.  I'm sure we're going to get the class done

8 without having to have another -- if we have to have a

9 hearing it'll be by telephone, okay, on class certification,

10 but let's get a date for a case management conference late

11 September, and I'd like to hear where you are with respect

12 to discovery at that point.

13           Obviously if there are issues you can't resolve

14 you'll -- that need to be resolved sooner than that you'll

15 call my chambers as usual and we'll get a call or a hearing

16 scheduled.  That's not a problem.  I want to keep close tabs

17 to make sure we're moving toward moving this to trial, if

18 that's where it's headed.

19           And I think I raised the issue on the phone call,

20 I don't know that it's necessary or appropriate, but it's

21 something you can think about is whether there ought to be

22 bifurcation with one -- you know, I don't know whether as

23 you move further into this whether the issues as to each

24 class are sufficiently unique that it's best to try and try

25 one before the other as opposed to both together, and it may
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1 be easier to settle the non-MFGI class claims.  And so, I'm

2 sure that's something you will keep in mind as well.

3           Anything else either side wants to raise now?

4           MR. BEHA:  Not for us, Your Honor.

5           THE COURT:  Okay.

6           MR. RAISNER:  Not for us, Your Honor.

7           THE COURT:  Okay.  Thanks very much.

8      (A chorus of thank you)

9           THE COURT:  All right.  We're adjourned.

10           MR. ERCOLE:  Thank you, Your Honor.

11           THE COURT:  Thank you, Mr. Ercole.

12      (Whereupon these proceedings were concluded at 10:30

13 AM)

14

15
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